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CURRENT TOPICS 


The late Mr. Justice Gavan Duffy 


WE are reminded by the lamented death of Mr. Justice 
GAVAN DurFFy, President of the High Court of Ireland, who 
died on 10th June, 1951, that he commenced his legal career 
as a London solicitor. He was born in Australia and educated 
in France and at Stonyhurst. He was admitted as a solicitor 
in 1906. There are many of us who remember the able part 
he played in the defence of Sir Roger Casement in 1916. He 
was called to the Irish Bar in 1917 and first practised in the 
secret Republican Courts. He was one of the Irish pleni- 
potentiaries who negotiated with Lloyd George, also a solicitor, 
the Irish Treaty in 1922 and before ratification of the treaty 
by Ireland he became Minister for Foreign Affairs in the 
Provisional Government. In May, 1929, he became Senior 
Counsel through his call to the Inner Bar. In 1936 he was 
appointed a Judge of the High Court and became President 
in 1946. Such great men as the late President remind us of 
the decisive part frequently played in both political and legal 
history by those who have received their initial training from 
The Law Society. 


Estate Agent Drawing Lease 


INTERESTING points were raised in a London Sessions 
appeal which was dismissed last month against a conviction 
and fine of an estate agent for preparing an agreement for 
the tenancy of a flat, he not being a barrister, duly certified 
solicitor, solicitor in Scotland, writer to the signet, notary 
public, conveyancer, special pleader, or draughtsman in 
equity, in breach of s. 47 of the Solicitors Act, 1932, as 
amended by s. 23 of the Solicitors Act, 1941. The agent 
was alleged to have said to his client that he would have to 
pay £150 for the lease, £5 15s. for the stamp duty and £10 10s. 
legal fees for drawing up the lease. He rang through to his 
outer office and a girl brought in a lease in blank. The agent 
then returned it to the girl who filled in certain particulars 
and it was then brought back for the client to sign. Later 
he had a receipt for “legal fees, stamp duty and one month’s 
rent.”” The document appeared to grant a lease for fourteen 
years. Counsel for the appellant contended that the agree- 
ment was under hand only and not under seal. The document 
was one which: the law did not require to be made under seal. 
It was not a lease for fourteen years, but was in fact a lease 
which might, or might not, last more than three years. It 
was headed “An agreement,’’ was not referred to as 
a lease, and was specifically stated to be signed by someone 
who had power to sign tenancy agreements under hand. 
The tenant could be given five months’ notice if the premises 
were required by the superior landlords. The Appeals 
Committee rejected these contentions and dismissed the appeal. 


Advances to Minors: Accountability of 
Trustees for Estate Duty 
A PRESS notice issued by the Board of Inland Revenue 
states that the Board are advised that the reference in s. 44 (2) 
of the Finance Act, 1950, to a beneficiary’s ‘‘ presumptive 
share or interest ’’’ is a reference to the share or interest to 


25 


CONTENTS 


CURRENT TOPICS: 
The late Mr. Justice Gavan Duffy 
Estate Agent Drawing Lease 
Advances to Minors: hitmaaitliaty 
Trustees for Estate Duty a 
The Highway Code 
Estate Agents’ Commissions 


THE INCORPORATION OF DOCUMENTS 
INTO WILLS toa 


COSTS: 
Lands Tribunal and Kindred Costs-—IV 


A CONVEYANCER’S DIARY : 
Solicitor’s Lien on Mortgagor’s Deeds 


LANDLORD AND TENANT NOTEBOOK : 
Unauthorised Alterations to Controlled 
Premises .. : ak sia se do 


PRACTICAL CONVEYANCING—XXXIII: 
Inquiries on Planning Matters 


HERE AND THERE .. 
CORRESPONDENCE .. 
REVIEWS 


NOTES OF CASES: 
Bridgmont v. Associated Newspapers, Ltd. 
and Others 
(Appeal from Chambers: 
for Hearing in Camera) .. 
Frampton v. Frampton 
(Justices: er Issue to be 
Formulated) ae a a 
Keane v. Clarke 
(Standard Rent: Burden of* Proof) 
National Coal Board v. J. E. Evans & Co. 
(Cardiff), Ltd. ; Same v. Maberley Parker, 
Ltd. 
(Underground Cable — $ — 
tion of Trespass) : Dy 
St. Peter, St. Helier, Morden, I re; In re 
St. Olave’s Mitcham 
(Ecclesiastical Law: 
Cross: Legality) 
Tiger and Another v. Barclays Bank, Ltd. 
(Administration of Estates : Documents 
claimed from Bank) de 
Tombling v. Universal Bulb Co., Ltd. 
(Witness called from Prison: Counsel’s 
Duty to Disclose) .. ae <3 


Application 


Stations of the 


SURVEY OF THE WEEK: 
House of Lords 
House of Commons 
Statutory Instruments 


POINTS IN PRACTICE 
NOTES AND NEWS 


SOCIETIES 








390 [Vol. 95] THE 


which the beneficiary is prospectively entitled upon the facts 
existing at the time of making each advance. A power of 
appointment which may affect a prospective share or interest 
is accordingly to be ignored until the share or interest is in 
fact varied by an appointment and thereafter the extent of 
the presumptive share will depend on the terms of the 
appointment. The Board are further advised, states the 
notice, that trustees are relieved by s. 44 (2) of the Act from 
accountability for duty in respect of advances made to a 
beneficiary not of full age whose interest is totally defeated 
by the exercise of a power of appointment unless the total 
amount of the advances made to that beneficiary exceeded 
one-half of the value of his presumptive share at the time 
when they were respectively made. If, however, the 
beneficiary succeeds absolutely and indefeasibly to some part 
of the settled property however small (other than his advances) 
the trustees are considered to be accountable for any duty 
that may be payable in respect of advances made to him. 
If the beneficiary succeeds to nothing but a limited interest 
(e.g., a life interest or an annuity) or a defeasible interest 
which fails, the trustees are considered to be accountable 
for the duty in respect of advances to him only if the total 
amount of the advances to him exceeded one-half of the value 
of his presumptive share at the time they were made. It is 
added that the Board have directed that the official practice 
shall conform to the advice they have received as set out 
above. 
The Highway Code 

Aw exchange of letters was published on 14th June between 
the Ministry of Transport and Mr. EpbwArD TERRELL, relating 
to his proposals that the Highway Code should be simplified 
and made legally enforceable, and that suspension of the 
driving licence should be imposed in cases of manslaughter 
and dangerous and careless driving, save in exceptional 
circumstances. Apparently the Minister agrees that if a 
simplified code could be drawn and enforced by short periods 
of suspension the road accident position would improve. He 


THE INCORPORATION OF 


It is well known that a document may be incorporated into 
a will by reference so long as it is in existence when the will 
is made and is identified in sufficiently precise terms. It is 
not possible to incorporate into a will a document which is 
to come into existence after the date of the will for, apart 
from practical difficulties of identification, the effect of such 
an incorporation would be to reserve to the testator the 
right to change his testamentary dispositions by what is, 
in fact, an unexecuted codicil. 

The necessity for precision in identification is illustrated 
by In bonis Smart |1902| P. 238. Here was a direction in 
a will that personal representatives should “ give to such of 
my friends as I may designate in a book . . . that will be 
found with this will, the different articles specified . . . in 
such book . . .”” Subsequently such a book was compiled 
and, subsequently to such compilation, there was executed a 
valid codicil which did not refer in any way to the book. 
It was urged that the will was republished at the date of the 
codicil and that since the book was then in existence it was 
validly incorporated. It was held, however, that the 
reference in the will and codicil taken together was still to a 
future and not a then existing document so that no 
incorporation was possible. 

This doctrine of incorporation is called into play not only 
in circumstances where the testator desires to compile a long 
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criticised the scheme on the ground that it would multiply 
offences, and necessitate a strengthening of the police force. 
Mr. Terrell denied both charges and said that the new law 
would be simpler and more specific. The Motoring 
Correspondent of The Times examined the proposals in an 
article in the issue of 14th June and considered them worthy 
of the closest consideration. Most lawyers will agree that 
the present Highway Code requires simplification, and that 
where loss of innocent lives is involved sterner controls are 
called for. 
Estate Agents’ Commissions 

Mr. E. W. MARVIN, of Cowes, complained in a letter to the 
Estates Gazette of 9th June of confusion in the law as to the 
recovery of commissions by estate agents and said: ‘‘ Some 
combined attempt by the professional institutes to obtain 
legal clarification would seem much overdue.”” He continued : 
“In their judgments, the learned judges frequently refer to 
the fact that the agent ‘failed’ to obtain a binding offer 
because the matter was subject to contract. Any unbiased 
observer reading these judgments would come to the conclusion 
that, in order to obtain the sympathy of the court, an agent 
ought to obtain an open binding contract for his principal.”’ 
This, he wrote, conflicts with the “ advice invariably given 
by solicitors to agents,” always first of all to make the sale 
subject to contract. It is inequitable, he complained, that 
the agent should be penalised for his commendable restraint 
on behalf of his principal, especially if, as often happens, it 
is the principal’s act or neglect that prevents a_ binding 
contract being achieved. The fallacy behind this criticism 
of the law is simply that an estate agent, like any other agent, 
is paid for doing what he promised to do. If he promises to 
effect a sale he is only paid on the making of a binding contract. 
If he wishes to be paid for his services on the basis of a 
quantum meruit he should make this clear to his client. But 
perhaps the pressure of competition among agents renders 
the latter course unprofitable. 


DOCUMENTS INTO WILLS 


list of trifling specific legacies but also where he wishes to 
incorporate into his will the trusts of an earlier settlement. 
If the settlement is irrevocable there will be little difficulty 
and it can be incorporated either by express reference 
(e.g., “I leave {x to A to be held on the trusts declared 
in a settlement made, etc.’’) or, alternatively, by a direction 
for transfer to the trustees of the settlement (e.g., “‘ £x shall 
be paid by my executors to the trustees for the time being 
of a settlement made, etc., to be held by them on the trusts 
of that settlement ’’). In either case the beneficial limitations 
of the settlement are incorporated into the will; in the first 
case the personal representatives will administer the trusts 
so far as they attach to the property passing under the will, 
whilst, in the second case, they will transfer the property 
to the trustees of the original settlement when administration 
has been completed. 

The matter is much more difficult where the original settle- 
ment provides for a power of variation or revocation in the 
settlor. If the testator is the settlor, then, by incorporating 
the settlement and exercising his power of variation, he would 
be able to avoid the provisions of the Wills Act, 1837. It 
would appear from three modern cases on the matter that 
it is largely a question of construction whether the power of 
variation contained in the settlement is such as to make its 
attempted incorporation into a will invalid. An examination 
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of the three cases in turn will indicate the principles involved 
and will go some way towards showing the draftsman what 
settlements can or cannot be so incorporated. 

The first case to be considered is Re Jones {1942} 1 Ch. 328, 
where the testator directed a legacy to “ the trustees appointed 
or to be appointed under special declaration of trust for the 
benefit of T college or otherwise as therein contained, executed 
by me, bearing even date with this my last will or any 
substitution therefor or modification thereof or addition thereto 
which I may hereafter execute.” The report does not disclose 
whether the declaration of trust, which was duly executed, 
contained any provision for its own modification, but it may 
be assumed that it did. It will be seen that the power of 
modification envisaged is in terms unlimited, although it 
was suggested in argument that it was limited in so far as the 
benefit could not be taken away from the college. In fact, 
no modification was ever made and it was argued that the 
original document should be admitted and the rest of the 
reference disregarded. Simonds, J., rejected this submission, 
saying (at p. 330): ‘‘ Finding, on the face of the will, the clear 
statement of the testator’s wish that a sum of money is to 
be held on the trusts of a specified existing document, or of 
such a document as may be substituted therefor, I do not 
know of any principle which compels me to disregard the 
second alternative, and say that the testator’s will is that the 
sum of money is to be held on the trusts of the first 
alternative.”’ 

The second is Re Edwards’s Will Trusts [1947] 2 All E.R.521, 
and on appeal [1948] Ch. 440. There the settlor settled a 
sum of £100. By cl. 2 of the settlement the corpus was to 
be held for the benefit of such persons as the settlor should 
by a memorandum direct, and it made other provisions in 
default. By cl. 3, it was provided that “subject to the 
provisions of the preceding clause ’’ the corpus was to be 
held on specified trusts. By a will made on the same date 
but after the settlement, the testator’s residuary estate was 
to be held by the trustees of the settlement ‘‘ upon the trusts 
and subject to the powers and provisions therein declared 
and contained so far as such . . . are subsisting and capable 
of taking effect.’’ Jenkins, J., held that not only was it 
impossible to incorporate cl. 2 and the memorandum which 
was made thereunder into the will but, following Re Jones, 
supra, it was impossible to incorporate cl. 3 either, and that 
there was an intestacy. 

This decision was reversed in the Court of Appeal. 
Lord Greene, M.R., distinguished Re Jones since in that case : 
“In the very gift itself the testator is endeavouring to reserve 
power to himself to modify or alter the gift at some subsequent 
date by means of a subsequent instrument not executed in 
accordance with the Wills Act,’’ and held that, as a first step, 
the settlement could be incorporated into the will in the sense 
that its language could be read into the will as a preliminary 
to construing their joint effect. When that was done in the 
case then before the court it is obvious that the dispositions 
under cl. 2 of the settlement and under the memorandum 
could not take effect since the memorandum was executed 
after the will. Clause 3 was expressed to take effect subject 
to the provisions of cl. 2, and the Master of the Rolls considered 
that to mean: ‘‘ Subject to the trusts declared by that clause 
so far as they shall have proved effective ’’ and considered it 
apt to deal with the position which had arisen so that cl. 3 
of the settlement took effect. He said (at p. 448): “‘ The 
learned judge took the view ... that the directions for 
incorporation must be read as meaning the whole settlement 
and that, so far as the law prevented the effective incorporation 
of any part of the settlement, all the directions for incorpora- 
tion fell to the ground. I do not take that view. It seems 
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to me that the directions for incorporation are directions 
to read into the will the entirety of a document which the 
testator no doubt thought would be effective. But if, in 
writing them into the will, it turns out that part of them is 
invalid from some rule of law... I cannot read the 
testator’s directions as meaning that, therefore, the whole 
process of incorporation must be abandoned.” 

The third and most recent case is Re Schintz’s Will Trusts 
[1951] 1 All E.R. 1095; 95 Sor. J. 369. In that case the 
settlement which it was sought to incorporate contained 
a power of revocation or modification which was limited in 
that it could only operate within a certain defined class of 
beneficiaries. The will directed that certain moneys were 
to be “held by the trustees ... of the said settlement 
upon the trusts and subject to the powers and provisions 
upon and subject to which the share in the said settlement 
referred to as Lucy’s share shall be held under or by virtue of 
the said settlement and the deed or deeds, if any, which may 
hereafter be executed by me under the power of revocation 
and declaration of new trusts thereby reserved to me. . .”’ 
Wynn Parry, J., stated that his decision must depend upon 
whether the case fell on the Re Jones or on the Re Edwards 
side of the line, and also stated that he considered that 
Re jones was impliedly approved in Ke Edwards. The 
learned judge said ((1951] 1 All E.R., at p. 1100) that had 
the reference in the will excluded the above-quoted words 
beginning at “‘ and the deed or deeds ”’ there could have been 
no doubt that the case before him would have fallen within 
the decision in Re Edwards. He distinguished the case 
before him from Re Jones on two grounds: firstly, that the 
power reserved by the testator was more limited than was 
the case in Re Jones and, secondly, that the final words in 
the reference were not operative but were otiose and merely 
descriptive of the settlement. He therefore held that the 
settlement could be incorporated. 

The real difficulty in harmonising the three decisions 
appears to be in reconciling Re Jones with Re Schintz or, 
alternatively, in deciding what scope is left for the application 
of Re Jones. With the greatest respect for Wynn Parry, J., 
it is difficult to appreciate the relevance of his observation 
that the power of variation in Re Schintz was less wide than 
that in Re Jones. The whole difficulty is caused by the 
policy of the Wills Act not to permit any variation, however 
small, in a will except by a duly executed testamentary 
disposition. It has never been suggested that an unexecuted 
codicil changing a legacy of £10,000 into one of £9,999 19s, 11d. 
would be valid because the variation is only a small one, 
nor would it seem that a legacy of £10,000 or such other sum 
within 5s. either way thereof as might be specified in an 
unattested future document would be good. 

Until Re Schintz it might have been said that Re Jones 
applied where the testator referred in the will itself to the 
power of variation, but since the latest decision that dis- 
tinction is no longer clear-cut. It was stated above that the 
report did not disclose whether the declaration of trust in 
Re Jones did contain a provision for its own variation, but 
that it was assumed (by the present writer) that it did. The 
reason for such assumption is that it is, to say the least, 
eccentric to declare irrevocable trusts and then, by a will 
of even date, refer to possible deeds varying those trusts. 
If the declaration did provide for its own variation, then, 
applying Re Schintz, the reference to variation in the will 
might have been read as otiose and merely descriptive. It 
would seem, therefore, that Re Jones can only apply in two 
cases. Firstly, the eccentric one where there is no provision 
for variation in the settlement so that words in the will 
envisaging variation cannot be descriptive and, secondly, 
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where, owing to divergencies in terminology, the words in 
the will cannot, as a matter of construction, be read as being 
merely descriptive. It is obviously impossible to say with 
certainty when such words will or will not be so held to be 
descriptive. 

Apart from those cases when Re Jones can be applied 
rather than Re Schintz, it seems that an attempt to incorporate 
into a will a settlement containing a power of variation 


Costs 





WE were considering in our last article on this subject the 
steps to be taken in respect of a reference to the Lands 
Tribunal constituted under the Lands Tribunal Act, 1949, 
and the details of the costs involved, and we reached the 
stage where the preliminary work had been done, and all 
that remained was the hearing by the tribunal. 

The date of the hearing, as we have seen, will be fixed by 
the tribunal, and if this is not convenient to the parties then 
they will have to make an application to have the date 
altered. Subject to this, it will have to be determined what 
witnesses will be required to attend the hearing on behalf of 
the respective parties. It will have been noticed that the 
number of expert witnesses is restricted to one, although 
there does not appear to be any limit to the number of other 
witnesses who may be called on each side. Moreover, if 
either party desires to call more than one expert witness then 
he is at liberty to do so, provided he has the approval of the 
tribunal. In order to obtain this he will have to make an 
application, such as we described in our last article. 

In this connection it will be recalled that we envisaged a 
case where an application of an interlocutory nature was 
made by the solicitors for the respective parties. It is not 
unreasonable to suppose, however, that cases may arise 
where it will be thought expedient for the hearing of an 
interlocutory application to be attended by counsel. There 
appears to be nothing against this, for r. 29 of the Lands 
Tribunal Rules, 1949, provides that in “ any proceedings 
before the tribunal’ any party may appear and be heard 
either in person, or by counsel or solicitor. Although an 
interlocutory application is heard by the registrar of the 
tribunal it is nevertheless a proceeding before the tribunal, 
so that counsel could appear and be heard on such an 
application. The charges of the solicitors in a case where 
counsel is engaged to appear on an interlocutory application 
would be those for drawing and copying the brief and copying 
the documents necessary to accompany the brief. The charge 
for drawing would be at the rate of 1s. per folio and for copying 
4d. per folio. The usual scale of charges would be allowed for 
attending counsel with the brief and papers, namely, where 
the brief fee is one guinea the charge for attendance is 3s. 4d., 
if counsel’s fee is more than one guinea but less than 20 guineas 
then the charge is 6s. 8d., whilst if the fee is over 20 guineas 
then the charge for attendance will be 13s. 4d. 

A consultation is normally allowed with a brief, and the 
fees allowed to counsel would not usually exceed three guineas 
on the brief and one guinea for the consultation. The 
solicitor’s charge for attending on counsel and appointing a 
consultation is 3s. 4d. and for attending the consultation 
13s. 4d. Where counsel is allowed on the hearing of an 
interlocutory application then the solicitor’s charge for 
attending the application would be 13s. 4d., unless the 
application engaged the attention of the tribunal for a long 
period, in which case a consistently higher fee would be 
allowed for the attendance. 
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will have the effect that the language of the settlement will 
be written into the will and the two construed together. 
When this is done any provisions in the settlement providing 
for variation by post-testamentary documents will be struck 
out as repugnant to the Wills Act and the settlement as 
originally drawn will be valid—which is exactly the position 
which Simonds, J., refused to accept in the above-quoted 
extract from his judgment in Re Jones. tne 


LANDS TRIBUNAL AND KINDRED COSTS—IV 


The date of the hearing having been fixed, the next step, 
as we stated before, is to determine the number of expert 
witnesses required, as well as the other witnesses that are 
necessary to support the case of the party. In order to 
determine this question a case to counsel to advise would 
normally be allowed under Appendix N to the Supreme Court 
Rules, and if the costs awarded under the decision of the 
tribunal are to be compiled according to the rules of the High 
Court there is no reason to suppose that a case to counsel to 
advise on evidence would be disallowed. A fee of 13s. 4d. is 
usually allowed to the solicitor for preparing and copying 
the case to counsel to advise, together with the appropriate 
fee for attending on counsel therewith, according to the 
amount of his fee. In this respect, the scale of fees referred to 
above for attending counsel with the brief will apply. 

When the witnesses required to support the case have been 
determined, and the date has been fixed for the hearing, 
then notice will be given to the witnesses of the date thereof, 
the solicitor’s charges for which will be 4s. in the case of one 
witness together with 2s. 6d. in respect of each other witness 
after the first. 

As is usual in the case of an action in the High Court it will 
be necessary for the solicitor for the party to attend on the 
witnesses for the purpose of going into the matter with them 
with a view to ascertaining the nature of the evidence that 
they can give, but the solicitor’s fees for this attendance will 
be included in the omnibus item of “‘ Instructions for Brief,” 
where counsel is engaged to appear for the party, or in a 
somewhat analogous item of “ Instruction to conduct the 
Reference without Counsel,’’ in those cases where the solicitor 
is to appear and conduct the reference alone. 

Writs of subpoena may be issued to enforce the attendance 
of witnesses before the Lands Tribunal (see s. 35 and Pt. I of 
Sched. II to the Lands Tribunal Act, 1949). 

At this stage, where counsel is engaged to conduct the 
reference, it will be necessary to draw the brief. The fee for 
“Instructions for Brief ’’ will depend, of course, on the length 
of the documents involved, the number of witnesses, the 
complexity of the point in issue, and the magnitude of the 
claim. All of these are relevant factors in determining the 
amount of the item “ Instructions for Brief.” 

In the case of Slingsby v. A.-G. [1918] P. 236 it was stated 
that the item in a bill of costs should be supported with a 
statement of the length of the documents perused, the number 
of witnesses interviewed, the nature of their evidence, the 
journeys made and expenses incurred and the time occupied 
generally in getting up the case. This, of course, relates more 
particularly to a case where the costs are to be taxed in the 
High Court but the same principles would apply where the 
costs are to be taxed by the registrar of the Lands Tribunal. 
It is impossible to give any general indication of the amount 
which a solicitor should charge for this item, which depends 
entirely on the particular facts of the case, and the fee which 
would be considered appropriate in any one case might range 
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between two or three guineas and some hundreds of guineas. 
The fee which will be allowed will depend entirely on the 
circumstances of the particular case. 

The fee for drawing the brief is 1s. per folio, whilst for 
copying it 4d. per folio will be allowed, the latter fee also being 
allowed for copying the necessary documents to accompany the 
brief. The solicitor’s fee for attending on counsel with the 
brief has already been indicated, and a conference with 
counsel will usually be allowed, or a consultation in the case 
of two counsel being engaged. In this respect there is no 
reason to doubt that cases may arise where the reference to 
the Lands Tribunal will involve so much detail, and is of 
such importance, and where the amount of the claim is of 
such magnitude, that two counsel will be justified. Where this 
is so, then two copies of the brief will be allowed, of course, the 
fee for both copies being 4d. per folio each, unless one of the 
copies is a carbon copy in which case, according to the rules 
laid down in Appendix N to the Supreme Court Rules, 2d. per 
folio will be allowed for the carbon copy. 

We discussed in a former article the question of the 
documents to be produced at the hearing. Whatever docu- 
ments are produced, copies will, of course, have to be provided 
for counsel’s use, and, where there is an agreed bundle, then 
a copy of the agreed bundle will have to be made for the use of 
the tribunal, subject to the fact that the originals will have 
to be available at the hearing in case the tribunal calls for 
their production. 

The fee allowed to a solicitor for attending a hearing of a 
trial in the High Court is three guineas a day, and a similar fee 
would be allowed to the solicitor for attending a hearing before 
the Lands Tribunal, where counsel are engaged and the costs 
are ordered to be taxed on the High Court scale. This fee is 
proportionately reduced where the hearing does not last for a 
whole day, a whole day being regarded as a period of five hours. 

It may be, of course, that it will not be thought necessary 
to engage counsel to appear at the hearing, and in this event 


A Conveyancer’s Diary 


SOLICITOR’S LIEN ON 


THE prolonged and confused litigation in the case of Barratt v. 
Gough-Thomas, which has now been twice before the Court of 
Appeal, has not been fruitless, for it has provided the occasion 
for a clarification of the law on a point on which the earlier 
authorities had spoken with discordant voices. The nature 
of the problem which arose in this case may conveniently be 
explained by the quotation of a passage from the chapter 
on solicitors’ liens in the current (4th) edition of Cordery’s 
“ Law relating to Solicitors,’ where, on p. 458, the learned 
author states that ‘If a solicitor is retained by a mortgagor 
and mortgagee he must, initially, become entitled as against 
the mortgagor to a lien on his deeds for costs due from him 
to the solicitor; but directly the mortgage is completed 
the solicitor’s duty to the mortgagee is to deliver the deeds 
to or to hold them for him and, so far as is necessary for the 
performance of this duty, the solicitor must abandon his 
lien on those deeds as against the mortgagor. If, however, 
the solicitor never parts with the deeds, then, upon payment 
of the money due under the mortgage, it seems that the 
solicitor’s lien as against the mortgagor remains unaffected.”’ 
Against the word “ seems ’’ in the last sentence of this extract 
there is, however, a reference to a footnote in which doubt 
is expressed whether, even in the cautious form in which it is 
there expressed, the view which emerges from this last 
sentence is correct. “It might well be argued,’ runs this 
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the reference would be conducted by the solicitor himself. As 
we stated earlier he would, in this case, be entitled to a fee 
for getting up the case. This fee would be analogous to a 
fee for ‘‘ Instructions for Brief ’’ and in calculating the amount 
thereof the same principles would have to be applied. 

As to the fee to be charged by the solicitor for attending to 
conduct the reference without the aid of counsel, there is no 
similar fee allowed under Appendix N, supra, since solicitors 
do not, of course, attend to plead in the High Court. Some 
guidance as to the matter may be obtained from the County 
Court Rules, for it will be found that under the County Court 
scale, Scale 3, a solicitor is allowed a fee of from {1 to £2 for 
attending at court on the trial of an action with counsel, and 
from £2 to £10 for attending without counsel. To attend and 
conduct a case before the Lands Tribunal without counsel, 
therefore, a solicitor would be justified in expecting to be 
allowed a fee at least approaching ten guineas a day. The 
exact amount would depend entirely on the discretion of the 
registrar, acting as taxing officer, and in this respect he would 
have regard to the difficulty and the complexity of the case. 

That concludes the costs in respect of references to the 
Lands Tribunal. The decision of the tribunal is communicated 
to the parties by the registrar, and a fee of 6s. 8d. would be 
allowable for perusing such decision. The bill of costs, where 
costs have been awarded subject to taxation by the registrar, 
will be drawn in the ordinary High Court form, and should be 
forwarded to the registrar with the supporting documents and 
vouchers, and in due course an appointment would be given 
to the parties to attend before the registrar to tax the costs, 
where the registrar deemed such an appointment necessary. 
A decision of the tribunal, including a decision as to costs, can 
be enforced in the same way as a judgment (see s. 35 of the 
Lands Tribunal Act, 1949, and Pt. 1 of Sched. II thereto). 

We will consider the question of an appeal from a decision 
of the tribunal in our next article. 

j.L. KEK 


MORTGAGOR’S DEEDS 


footnote, “ (i) that upon the execution of the mortgage the 
mortgagee becomes entitled to possession of the deeds and 
that the solicitor, retaining them on his behalf, can have no 
lien on them except for money due from the mortgagee to 
the solicitor ; (ii) that upon payment of the money secured 
by the mortgage the mortgagee’s duty is to return the deeds 
to the mortgagor rather than to his solicitor ; and (iii) that 
the solicitor is bound to perform the mortgagee’s duty as 
stated in (ii) instead of retaining the deeds himself against 
the mortgagor.”” There then follows a reference to several 
cases, the first being Re Nicholson, infra. 

The facts in Barratt v. Gough-Thomas can be ascertained 
in detail by anyone interested from the report of the latest 
decision of the Court of Appeal in the case, which appears at 
[1951] Ch. 242. But they are of no general interest, and the 
essential features of the case were summarised by the court 
as follows: (1) At the time of the original deposit of the deeds 
(other than the mortgage deed), the 13th June, 1919, the 
defendant was acting as the plaintiff’s solicitor and he con- 
tinued to act as such until some date after the date of the 
mortgage and before the notice of the redemption ; (2) at the 
date of the mortgage, the 11th December, 1919, and until the 
transfer to himself of its benefit on the 28th January, 1946, 
the defendant acted as solicitor to the mortgagee or his 
estate; (3) the defendant had until the time of the appeal 
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retained continuously in his physical possession the title deeds 
of the property, as to all such deeds other than the mortgage 
deed itself from the date of their deposit with him in June, 
1919, and as to the mortgage deed from the date of its 
execution in December, 1919. 

In these circumstances the defendant claimed to be entitled 
to a lien on all the documents in his possession, including the 
mortgage deed, as against the plaintiff, the mortgagor. The 
decision was that he was not entitled to such a lien, but before 
examining the arguments which were put forward on behalf 
of the solicitor and the way in which they were dealt with, 
it is convenient, for the sake of clarity, to make two points. 
First, the fact that the solicitor had before the date of the 
proceedings which terminated in this appeal obtained a transfer 
to himself of the benefit of the mortgage from the estate of the 
original mortgagee was dismissed as wholly irrelevant to the 
question before the court. Secondly, the lien which he 
alleged to exist as between himself and the mortgagor was of 
unusual importance to the solicitor in this case because the 
costs to which it would have extended if it had been declared 
to exist were apparently for the most part statute-barred and 
irrecoverable unless supported by the lien. Without this 
explanation litigation relating to matters over thirty years 
old at the time of the trial must seem a little unrealistic. 

The Court of Appeal dealt first with the solicitor’s claim 
in so far as it related to the mortgage deed itself, and on this 
there was no difficulty. This question had really been 
concluded against the solicitor by the decision of the same 
court in Sheffield v. Eden (1878), 10 Ch. D. 291. In that case 
the solicitors who claimed the lien had also been the mort- 
gagees, and their claim was dismissed on the ground that 
after their execution the mortgage deeds remained in the 
possession of the solicitors, not in their capacity as solicitors 
for the mortgagor, but as their own property as mortgagees. 
A lien is a possessory right, and it cannot exist in any person 
who has at the relevant time the ownership of the property 
on which the lien is claimed. 

The position in regard to the remainder of the solicitor’s 
claim was much more doubtful and the argument much more 
elaborate. This argument was summarised in Jenkins, L.J.’s 
judgment as follows: (i) A solicitor who in his professional 
capacity receives deeds from a client becomes entitled to a lien 
over them so long as they remain in his physical possession. 
(ii) The lien so acquired continues to be available against 
any claim to possession of the documents by that client or 
any person claiming through him so long as physical possession 
of the documents is retained by the solicitor, and is not 
destroyed by any intermediate change in the ownership of 
the documents or in the identity of the person for whom the 
solicitor holds them. (iii) Thus, if a client deposits title deeds 
with his solicitor and subsequently mortgages the property 
comprised in them to a third party for whom the solicitor also 
acts, and the solicitor without ever parting with physical 
possession of the documents retains them on behalf of his 
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mortgagee client, his lien against the mortgagor client survives, 
though postponed to the paramount claim of the mortgagee to 
possession of the documents unless and until the mortgage is 
redeemed. (iv) Further, in such a case the mortgagor client 
retains an interest in the documents corresponding to his 
equity of redemption in the mortgaged property, and it may 
thus be said that the solicitor, while holding the documents 
primarily for the mortgagee, yet continues to hold them 
guoad this subordinate interest for the mortgagor from whom 
they were originally received. . (v) It follows that when the 
mortgagor redeems the mortgage and becomes entitled to 
possession of the documents, the solicitor is entitled to assert 
the lien to which they became subject at the time of the original 
deposit, and this notwithstanding the cesser in the meantime 
of the relationship of solicitor and client between himself 
and the mortgagor. 

The various steps by which this argument proceeded were 
supported by reference to no fewer than sixteen decisions. 
Many of these were not wholly relevant to the point at issue. 
Those directly on the point numbered four English as well as 
one Scottish and two Irish cases, one of the English cases being 
unfavourable to the solicitor’s contention of a continuing lien, 
and the others favouring his view. In Colmer v. Ede (1870), 
40 L.J. Ch. 185, the defendants to foreclosure proceedings 
by a mortgagee were the mortgagor’s successor in title and a 
solicitor who had acted for the mortgagor, and it was held that 
the solicitor’s right to a lien on the documents relating to 
the mortgaged premises had not been lost by the circumstance 
that he had acted also for the mortgagee. This decision was 
followed in Re Messenger (1876), 3 Ch. D. 317, and in Re Walker 
(1893), 68 L.T. 517. But between the two latter cases 
there came Re Nicholson (1883), 53 L.J. Ch. 302, in which the 
same judge who had decided Re Messenger, Bacon, V.C., came 
to a conclusion exactly opposite to that which he had reached 
in the earlier case; the earlier case, although referred to in 
argument, is not mentioned in the judgment in the later case. 
The Irish cases which followed Re Messenger were Re Harvey's 
Estate (1886), 17 L.R. Ir. 165, and Re Stannard’s Estate [1897] 
1 I.R. 415. Of all these authorities the Court of Appeal in 
the present case preferred Re Nicholson as being in accord 
with the general principle that a lien on deeds can be set 
up by a solicitor only if at the date when a demand is made 
for those deeds the solicitor’s claim is referable to the relation 
of solicitor and cliént. In the present case no such relation- 
ship existed at the material time, and the links in the solicitor’s 
argument as summarised at (ii) and (iii) above therefore failed. 
That was the end of the case. 

In the course of his judgment ({1951] Ch. at p. 255), the 
Master of the Rolls expressed the opinion that the passage from 
“ Cordery ’’ quoted above was erroneous, and that the doubts 
expressed in the footnote also quoted above were well 
founded. The result of this case deserves a note against the 


text in the appropriate place. 
se A B C ” 


UNAUTHORISED ALTERATIONS TO CONTROLLED 
PREMISES 


WHEN writing about the county court decision in Adlington 
v. Wintrip in our issue of 2nd June (95 Sot. J. 348) I mentioned 
that the judgment had cited Marsden v. Edward Heyes, Ltd. 
[1927] 2 K.B. 1 (C.A.). The case before the learned judge 
was one in which possession was sought of controlled premises 
under para. (b) of Sched. I to the Rent, etc., Act, 1933, the 


plaintiffs alleging that ‘‘ the condition of the dwelling-house 
had deteriorated owing to acts of waste by, or the neglect or 
default of, the tenant.” It was found that the premises were 
neglected and dirty and held that their condition had thereby 
deteriorated. Whether the decision be right or wrong, it 
seems clear that the plaintiffs, assuming that there be a 
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distinction between “ acts of waste’’ on the one hand and 
“neglect or default ’’ on the other, owed their success to 
their having established the latter. 

Now Marsden v. Edward Heyes, Ltd., referred to only in 
support of the (in my respectful submission unnecessary) 
proposition that a tenant was under an implied obligation 
not to commit waste, in fact dealt with something very 
different from neglect or default. Premises, then consisting 
of a shop, with a kitchen at the back, on the ground floor, 
plus living accommodation above, had been let to the 
defendants by an oral yearly agreement in the year 1895. 
The landlord died early in 1914 and his widow, the plaintiff 
in the action, succeeded him. In the same year the defendants 
carried out considerable alterations to the premises, removing 
some internal walls and all fixtures and fittings, in order to 
convert the ground floor into one large shop and the floor 
above into a loft. The defendants assigned their tenancy to 
another company in June, 1923, but were still in existence 
when (the assignees having ceased to do business on the 
premises—whether the tenancy actually came to an end is 
not stated) the plaintiff issued a writ in September, 1925, 
claiming damages for failure to use in a tenantlike manner, 
alternatively for waste. One answer to the alternative claim 
was that it was time-barred, but the plaintiff succeeded in 
establishing that the conversion of the premises was a 
continuing breach of the defendants’ implied contractual 
obligation. All three members of the Court of Appeal being 
agreed on this point, it was unnecessary to decide whether 
waste had been committed; but Atkin, L.J., at all events, 
coupled the two causes of action together when he said : 
“It is clear that these tenants, by entirely altering the 
character of the premises, did acts amounting to voluntary 
waste and to a breach of this obligation [the obligation to use 
the premises in a tenantlike or husbandlike manner}.” 


Now it sometimes happens that a landlord of controlled 
premises, his tenant not being under any express obligation 
in the matter of user, feels aggrieved or additionally aggrieved 
when the tenant in question sets up business in part of the 
dwelling-house, incidentally gaining a considerable advantage 
over competitors in the matter of overheads. Can the land- 
lord hope to establish either a breach of an implied obligation 
of the tenancy or an act of waste in such circumstances ? 

There can be little prospect of his being able to satisfy 
the court that there is any implied obligation. True, courts 
have fairly readily recognised an agreement restricting user : 
in Williams v. Perry {1924) 1 K.B. 936 the defendant tenant 
had told the plaintiff landlord, when the property claimed 
was let to him by a verbal agreement, that he wanted the 
shop for his business and the upper rooms as storerooms and 
workrooms, that he did not want to use any part of them as 
a dwelling-house as he had a house of his own elsewhere. 
It was held that the effect of the ‘‘ bargain ’’ was to convert 
what had been a dwelling-house into business premises by 
agreement and user, just as they could have been by structural 
alteration. Likewise, Wolfe v. Hogan [1949] 2 K.B. 194 (C.A.) 
warrants the proposition that contemplated user can be a 
factor decisive of rights, though no words were used to express 
what was contemplated. But these and a number of similar 
authorities concerned the status of premises, i.e., the question 
whether tenancies were within or outside the Acts ; whether 
they were or were not dwelling-houses let as such, for the 
requirements of s. 12 (2) of the 1920 Act ; and cases in which 
a tenant has unsuccessfully sought to acquire protection by 
taking up residence in business premises may not influence 
a court when it is asked to say that user of part of a dwelling- 
house for business purposes, however remote from what was 
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contemplated when the agreement was made, is a breach of 
the tenancy agreement. 

If, however, the changed user involves structural alterations, 
there may be something to be said in support of a contention 
that the tenant has committed “ acts of waste.” In Adlington 
v. Wintrip, though, as mentioned, the learned county court 
judge mentioned Marsden v. Edward Heyes, Ltd., the facts 
of that case bore little resemblance to those of the one before 
him. For present purposes, it is of interest to note that the 
defendants put forward a plea that has been made before, 
namely, that what they had done had enhanced the value of 
the reversion, and was therefore not actionable as waste ; 
and that during the argument Bankes, L.J., stated that the 
court was unanimously of opinion that voluntary waste had 
been committed. 

There are, indeed, authorities on the question of 
““ ameliorative ’’ waste which are, at first sight at all events, 
difficult to reconcile. Older decisions which support the 
proposition that anything which is not prejudicial to the 
inheritance, either by diminishing its value or by increasing the 
burden upon it or by impairing evidence of title is not waste, 
will be found referred to or summarised in Jones v. Chappell 
(1875), L.R. 20 Eq. 539, and Tucker v. Linger (1882), 
21 Ch. D. 18 (C.A.). Those two cases concerned the 
erection of a new building and the removal of flints (which 
benefited the demised land) respectively, and, apart from 
anything else, if in such a case as I have visualised—controlled 
premises being altered so that part could be used for business 
purposes—there were a consequential increase in insurance 
premiums, a landlord might well be able to establish that there 
had been an increase of burden on the inheritance. 


But there are other authorities which support the view 
that a reversioner is entitled to look forward to possession of 
premises not different, or at all events not substantially 
different, from what was demised, and that the fact that 
changes made may enhance the cash value of the property 
will not afford the tenant with a valid answer. Apart from 
a few sixteenth and seventeenth century authorities, the 
strongest vindication of the landlord’s position is to be 
found in a short judgment delivered by Lord Romilly in 
Smyth v. Carter (1853), 18 Beav. 78: “I entertain no doubt 
that this court will restrain a tenant from pulling down a 
house and building any other which the landlord dislikes. 
It is not sufficient to show that the house proposed to be built 
is a better one, and the fact that the defendant’s showing 
that the landlord does not know his own interest will not 
affect the judgment of the court in any respect whatever. 
The landlord has a right to exercise his own judgment and 
caprice, whether there shall be any change ; and if he objects, 
the court will not allow a tenant to pull down a house and 
build another in its place.” The judgment was certainly 
couched in very wide terms ; but it is clear that the parties 
were lord of the manor and copyholder as well as landlord 
and tenant, and that the proposed alteration (substituting 
a brewery for an inn) was objectionable from the amenity point 
of view ; and there is nothing to indicate the length of term. 
Hence some rather severe criticism by Lord O'Hagan in 
Doherty v. Allman (1878), 3 App. Cas. 709, emphasising the 
interlocutory nature of the proceeding. The latter case 
shows that the longer the term the less willing is the court 
to interfere with the tenant’s treatment of the property ; 
but how long is a statutory tenancy ? 

Apart from that consideration, I suggest that the true 
position will be found to have been defined long ago in 
Lord Darcy v. Askwith (1618), Hob. 234, accepted as good law 
by Buckley, J., in West Ham, etc., Board v. East London 
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Waterworks Co. [1900] 1 Ch. 624 (in which useful comments 
on other older authorities can also be found). The lessee, it was 
held, had no power to change the nature of the thing demised ; 
but he may better a thing in the same kind. Unfortunately 
examples given all concern agricultural property ; but where 
a landlord of controlled premises finds that alterations to 
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facilitate business activities are being effected, I suggest that 
Lord Darcy v. Askwith and Marsden v. Edward Heyes, Ltd., 
between them would enable him to establish at least “ acts 
of waste’ within para. (b) of the Schedule to the 1933 Act, 
and possibly the necessary “ deterioration of the condition 
of the dwelling-house in the opinion of the court ”’ as well. 


R. B. 


PRACTICAL CONVEYANCING—XXXIIIT 


INQUIRIES ON PLANNING MATTERS 

In defining the inquiries a solicitor should make on planning 
matters when acting for a purchaser there has been a great 
difficulty arising out of the possibility of a breach of the 
planning control which existed before the Town and Country 
Planning Act, 1947, came into force. Under s. 75 of that 
Act an enforcement notice might be served requiring the 
removal of works or the discontinuance of a use of land 
because the works or use contravened earlier planning control. 
Such earlier control may have taken the form of an operative 
planning scheme or the land may have been subject to the 
system of interim development control by virtue of which 
consent of the then local planning authority was necessary. 
As a result one could not be certain that there was no breach 
without looking back many years to the time of the reso- 
lution to prepare a planning scheme in that area and 
investigating the authority for any development since that 
date. 

There is, however, a limit on the right of a local planning 
authority to serve an enforcement notice which is now 
assuming great importance. By s. 75 (1) proviso, an enforce- 
ment notice in respect of a pre-1947 Act breach cannot be 
served after the end of June, 1951. (There is an exception 
to this proviso in the case of certain contraventions during the 
war period as defined by the Building Restrictions (War-Time 
Contraventions) Act, 1946, but as the time for serving notices 
in respect of such contraventions has, in most cases, already 
expired the exception can be neglected for the purposes of 
this discussion.) Unless, therefore, an enforcement notice 
has been served before the end of June, 1951, the task of 
the purchaser’s solicitor is very much easier because he can 
start his inquiries about planning matters from the facts 
existing on Ist July, 1948 (the appointed day under the 
1947 Act). 

The two important matters with which the purchaser’s 
solicitor is concerned are, first, whether there has been any 
development for which planning permission was required and, 
secondly, whether there has been any development for which 
a development charge was payable. His first task is to 
inquire about the state of the land on Ist July, 1948. It is 
not enough to ask about the use of the land. “‘ Development ”’ 
is the test of the need for permission and of the obligation 
to pay a development charge and this may take the form 
either of building or other operations or of changes of use 
(s. 12 (2)). The purchaser may suffer even more loss by 
having to pull down an unauthorised building than by having 
to discontinue an unauthorised use of an old building. 


It is not possible to lay down simple rules as to how the 
purchaser’s solicitor should carry out these inquiries as the 
need differs so much between various properties. Very often 
the purchaser will know whether there has been any building 
or other operation or any material change of use since June, 
1948. In other cases investigation of title may give a good 
indication of the existence of buildings and as to the use of 
the land. In many cases it will be necessary to ask for 
information from the vendor. Some solicitors have been 
known to add to the inquiries accompanying local land 
charges searches a question whether there is any breach of 
planning control, but a local authority cannot have so 
detailed a knowledge of all properties within their area as 
to be able to answer this question. 


If the purchaser’s solicitor finds that there has been 
development since Ist July, 1948, whether in the form of 
building or other operations or in the form of a material 
change of use, he must decide first whether planning permis- 
sion was necessary and, secondly, whether a development 
charge was payable. These decisions may involve a detailed 
examination of the various exemptions and so the matter 
cannot be considered in full here. Very briefly, one can 
safely say that the only way of setting about the task is, 
first, by looking to see whether the matter can be considered 
to be outside the definition of development in s. 12 (2) by 
virtue of the proviso to that subsection (e.g., in the case of 
maintenance works not materially affecting the external 
appearance of a building) and, secondly, by considering whether 
permission is not required by reason of the special exemptions 
in s. 12 (5) (e.g., in the case of unoccupied land where the last 
use since January, 1937, may be resumed without permission). 
In the case of changes of use one must examine carefully the 
Town and Country Planning (Use Classes) Order, 1948, or 
the more recent Order of 1950, because a change of use within 
any one of the classes of use in the relevant order is not 
development (s. 12 (2) proviso (f)). Having done this, there 
is still one other hurdle. The particular development may 
have been given permission by the Towr and Country Planning 
(General Development) Order, 1948, or by the amending 
Order of 1950. If this is the case then there was no need to 
apply for express planning permission. 

In most cases it will not be necessary to follow the whole 
of this tortuous path, but if at the end of it the solicitor 
finds that planning permission was required he must ensure 
that it has been obtained, and he should consider the effect 
of any conditions attached to it. If the vendor has no copy 
of the permission inquiry can be made of the local planning 
authority. 

To ascertain whether a development charge was payable 
one must follow,a good length of the same path and then 
branch from it. A development charge is not payable unless 
development has been carried out for which planning permis- 
sion was required (s. 69 (2))._ Thus one must follow the steps 
outlined above so far as the examination, where relevant, of 
the Use Classes Order. But the General Development Order 
does not provide any freedom from development charge. 
Instead one must look to see whether the particular develop- 
ment falls within one of the classes in Sched. III to the 
1947 Act or in the schedule to the Town and Country Planning 
(Development Charge Exemptions) Regulations, 1948, or to 
the amending Regulations of 1950 ; if it does no charge was 
payable. Where the conclusion is reached that a charge 
was payable one must call for production of the Central Land 
Board certificate of payment. 

The writer is well aware that some solicitors take the view 
that they are not employed by a purchaser to make all these 
inquiries and that they cannot be expected to guarantee that 
there is no relevant breach of planning law and no undisclosed 
liability to development charge. On the other hand most 
solicitors are in the habit of making inquiries on behalf of 
purchasers about planning matters and there seems to be a 
tendency to enlarge the duty of a purchaser’s solicitor beyond 
mere matters of title. Consequently, it is thought that 
solicitors should adopt a system of inquiry such as that 
outlined above. There is now just as much danger to a 
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purchaser from an undisclosed breach of planning law as 
from a flaw in the title. 

The question then arises as to when these inquiries should 
be made. The safest course is undoubtedly to consider the 
planning position before a contract is signed. Nevertheless, 
if the contract is on the basis of the current Law Society or 
National Conditions this is not essential. Both of those 
forms enable the purchaser to make requisitions on planning 
matters. (The National Conditions refer only to the use of 
the property, which is unfortunate as, for the reasons given 
above, offending development may take the form of building 
operations without any change of use.) Further, provided 
the contract is expressed to be on the footing that there is 
no contravening development or that there is a specified 
permitted use (although once again the National Conditions 
refer only to use) the purchaser may rescind if he finds a 
relevant contravention of planning law before completion. 
It follows that at least in the case of a contract subject to 
the Law Society Conditions made on the footing that there 
is no contravening development, the purchaser can _ be 
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adequately protected by inquiries made after contract but 
before completion. 

Now that the period for service of enforcement notices in 
respect of pre-1947 Act contraventions is almost at an end 
it is convenient to reconsider our ideas on planning matters. 
Although occasionally burdensome it is not impossible to make 
inquiries in the manner suggested above. These inquiries, 
particularly when carried out in accordance with the Law 
Society or National Conditions, provide reasonable protection 
to the purchaser without imposing undue inconvenience on 
the vendor. The writer does not suggest that this outline 
will be applicable to every type of transaction, as it is 
necessary to state the problem and indicate a solution in 
general terms. On the other hand it is thought that solicitors 
might well try to approach the planning aspects of convey- 
ancing transactions in this way. It is hoped that clients’ 
interests will then be protected in a reasonably practical 
manner without treating all planning matters as being matters 
of title (which course, in practice, the writer has never scen 
attempted completely and which he considers to be impossible). 

1.6% 


HERE AND THERE 


LITTLE NOTICED 


For some reason or other solicitors seem to come off rather 
poorly in the matter of obituary notices in that they are 
hardly noticed at all. The half-column or more in The Times 
(the current counterpart of the storied urn and animated 
bust of an earlier day) tends to be reserved almost exclusively 
for the recognition of those of them who, forsaking their truly 
wedded spouse, the law, go off dallying with other interests 
and attractions in the field of politics and public life. If 
anywhere this deficiency is corrected and the balance redressed 
it should be in THE SOLICITORS’ JOURNAL, and up and down 
the country, in busy cities and quiet backwaters, there are 
men in practice whose lives are almost startlingly full of the 
rich variety of local colour and, were it but realised, often 
have a far more vivid interest than the somewhat theatrical 
triumphs of the High Court and the Assizes. The solicitors 
are the Silent Service of the law. That is their function. 
That is what they are for—to keep counsel (I don’t mean to 
keep the counsel who depend on them for their briefs, but to 
keep the counsel and the secrets of their clients). Occasionally 
one gets the impression that some of them repine a little at 
the mute and outwardly inglorious role for which they are 
cast and see in fusion the golden key to a richer and fuller 
life. It is really an illusion, though. You can’t do everything 
in this world and, unless a solicitor’s a dull dog by nature, 
there’s nothing in his line of country that need force dullness 
upon him. If anyone doubts that, he’d better get hold of the 
late Reginald Hine’s ‘Confessions of an Uncommon 
Attorney.” 
J. INGRAM DAWSON 

THERE was certainly nothing dull about the life of the late 
Mr. J. Ingram Dawson, of Barnard Castle, who died last month 
in his eighty-ninth year. Even in the Border counties, where 
they are so tough, his inexhaustible vitality and his capacity 
for being ‘“‘ awkward ”’ in a good cause, when nothing but 
awkwardness would do, must have been remarkable. He 
was born in 1862 (‘‘ My life was precarious . . . The rumour 
went around the parish that I had died’’). He was articled 
in 1880 and admitted in 1887. Incidentally, the admission 
ceremony of those remote days, as described by him, had a 
curiously fanciful character. He received notice to attend 
the Master of the Rolls at his court and duly presented 
himself there with two other candidates. ‘‘ The Master of 
the Rolls was sitting hearing a case ; we signed the Roll and 
then the usher said to the trio—we were at the back of the 
court—‘ Now repeat after me’ and he began to recite the 
appropriate oath ... We spoke out loudly so that the 
Master of the Rolls could hear our declarations. The usher 


threw up his arms, exclaiming in an intense low voice : 


‘Hush, hush, his lordship will hear you ’. 


SLICES OF LIFE 

ONLY two years ago Mr. Dawson published a retrospect of 
his life, calling it “ Reminiscences of a Rascally Lawyer.” 
The frontispiece shows him looking rather like the late 
Field-Marshal Smuts. The text shows him vigorous (despite 
uncertain health), courageous, opinionated, indomitable and 
not very fond of the law. For over fifty years he was Clerk, 
first to the old Local Board of Health and then to the Urban 
District Council of Barnard Castle. He fought tirelessly for 
better housing conditions with the special aim of reducing 
the frightful incidence of tuberculosis. With a somewhat 
naive delight he tells of the house he presented to the local 
authority for council chambers, turning the adjoining grounds 
into a rest park for old people. ‘I say with pride, there is 
no council in England which has such a delightfully situated, 
perfectly adapted council chamber and offices."” He has a 
well-founded satisfaction in the part he played in cutting 
through obstructionism to secure the final establishment of 
the great Bowes Museum with its {140,000 endowment. 
But most of all his heart was in the fights of his early days 
when he was the champion and defender of poachers against 
Game Laws enforced with a relentless vindictiveness of which 
people to-day have little conception. In the ’eighties, 
‘‘ with few exceptions game poachers (and salmon poachers for 
the matter of that) were respectable and, barring the offence 
charged, were as law-abiding as the justices on the Bench.”’ 
In courts where normally the squires and the police had it 
all their own way Mr. Dawson, by his advocacy, made it 
his business to redress the balance. But it is little, unexpected 
stories here and there in the book that suddenly stand out 
with a special flash of character in contrast. There was the 
scene in Miss Armitage’s young ladies’ seminary where he 
went for lessons till he was eight. ‘‘ At that time I seemingly 
had an eye for beauty . . . One afternoon in the schoolroom 

. . I was observed to be looking earnestly in the direction 
of a girl in her teens, Georgina Cramm I have her 
photograph in the school group and I cannot deny . 
that my artistic judgment was correct. I was seen to leave 
my corner and with my hands clasped I made a bee-line for 
the charming young lady . . . When I reached the object 
of my devotions . . . I put my arms around her neck and 
kissed her . . . Miss Armitage exclaimed in astonishment : 
‘Master Dawson, whatever made you do that?’ My reply, 
as I clasped my hands, was: ‘ Miss Armitage, I could not help 


doing so; she was so beautiful’.’’ At thirteen there was a 
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visit to Dr. Taylor at Penrith for throat trouble that left him 
constantly out of condition. ‘‘ Oh,” said the doctor, “ I know 
what’s the matter with you,”’ and seating him in a Windsor 
chair by the window he brought out a long, narrow, curved 
knife and a pair of tweezers, gagged open his jaws and there 
and then excised the two tonsil glands. ‘I could hear the 
blade squeaking through the tissue like a wet knife through 
india-rubber. He said: ‘ There, those won’t trouble you any 
more... My fee is three guineas. Good morning ’ 

lor years I had a perfect throat.’’ Or, for a legal reminiscence, 
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there was that astonishing scene in the magistrates’ court at 
Bishop Auckland when the hot-water system was turned on 
for the winter and all the rats that had lived near the pipes 
throughout the summer burst out in droves. Business was 
suspended while the constables hunted them down, only the 
massive, handsome superintendent retaining his seat. One 
wise old rat took refuge in his convenient trouser leg. Up he 
jumped and the little beast scrambled higher with tooth and 
claw. ‘‘ There was a hurried, precipitous retirement to the 
justices’ room, and rules of procedure were dispensed with.”’ 
RICHARD ROE. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SOLICITORS’ JOURNAL] 


Intestacy--Succession—-Deceased Sister’s Illegitimate Child 

Sir,—In your issue of the 21st April last (Vol. 95), at p. 257, 
there appeared a reply to a subscriber’s query as to the entitlement 
under an intestacy, where the estate was divisible amongst the 
brothers and sisters of the deceased and the issue of deceased 
brothers and sisters, of the illegitimate son of another sister who 
had predeceased the intestate to take the share which his mother 
would have taken if she had been living. 

In your reply you confirmed that there was no express authority 
on the interpretation of s. 9 (1) of the Legitimacy Act, 1926. 
You further suggested, as a matter of opinion, that the subsection 
did in fact entitle the illegitimate child to succeed to his mother’s 
share in the same way as a legitimate child, but advised that, 
unless agreement could be reached among the beneficiaries, the 
personal representatives should obtain the decision of the court. 

We have ourselves been acting for some short time past for the 
administratrix of a small estate in which a similar question has 


arisen, and on the application of our client this issue has now been 
decided against the illegitimate son in an action in the Abertillery 
County Court on the 12th instant, entitled Long v. Kitson and 
Howells, 

His Honour Judge L. C. Thomas in his judgment said, ‘‘ On 
the strict interpretation of the subsection, I must have regard only 
to the real and personal property of the mother at the time of 
her death and not to any interest which might be acquired 
in futuro.” 

Although, by reason of the size of the estate being administered 
by our client, this action was brought in the county court, we 
think that the decision may be of interest to your questioner 
and to other readers. 

We might add that we drew the attention of the solicitor acting 
for the illegitimate son to the article in your journal and this was 
referred to at the hearing. L. A. WaALLEN & JENKINS. 

Abertillery. 


REVIEWS 


Rating Assessments, 1951. London: The Incorporated 
Association of Rating and Valuation Officers. 6d. net. 
At a time when a revolution in the methods of valuing 

houses for rating purposes is impending (with the first new 

valuation lists under the Local Government Act, 1948, 

to be prepared next year), a simple explanation of the new 

basis of assessment is to be welcomed. Such an explanation 
is afforded by this small booklet, some tens of thousands 
of which have already been supplied by various professional 
associations to their members. Besides dwelling-houses 

(which occupy nearly five of the twelve pages), business 

premises and factories are shortly dealt with, and two pages 

cover under the heading of “ appeals’ the new procedure 
for challenging assessments. This is a helpful publication 
which anybody can afford. 


The Rent Acts. By RK. E. Mrcarry, M.A., LL.B., of 
Lincoln’s Inn, Barrister-at-Law. Sixth Edition. 1951. 
London: Stevens & Sons, Ltd. 50s. net. 

Authors, the writer observes in the preface to this edition 
(which is not, as were some of those to earlier editions, dated 
“Guy Fawkes Day,’ but Ist April), perforce feel some 
kinship with Mrs. Partington. But it is not recorded that 
that defiant lady ever hit upon the device of employing a 
new broom, with its proverbial efficacy; in the case of 
Mr. Megarry’s sixth edition it is fair to say that while those 
whose business takes them to remote and distant county 
courts may deplore its weight (a 100 per cent. increase over 
that of the fifth edition) it will supply them with all the 
available answers and with much material for answers not 
yet available. 

No new statute has been enacted since the fifth edition 
appeared, but it was felt that, apart from the fact that more 
than 350 additional decisions called for inclusion (and that 


“ warning ”’ references to the Leasehold Property (Temporary 
Provisions) Bill might serve a useful purpose), clarity demanded 
a certain amount of re-arrangement. Thus, we now find 
the important words “let as a separate dwelling’ given a 
section of a chapter apiece ; that dealing with “ as ’’ occupies 
some three pages. The special attention given to appeals 
to the Court of Appeal is likewise a welcome feature of the 
new edition, containing, as it does, much useful guidance for 
those considering whether to appeal and for those engaged in 
fighting an appeal. It is also, we think, an improvement 
to find that ‘‘ statutory tenancy” is now given a chapter 
to itself, in which the law relating to transmission of such 
tenancies on death is set out in a separate and aptly further 
sub-divided section. Perhaps the question whether such a 
tenancy really is transmitted or whether a new one is brought 
into being will, as may questions arising out of the obscure 
so-called ‘‘ security of tenure ”’ provisions of the enactments 
affecting furnished lettings, be solved only when some rash 
individual accepts, in comprehensive terms, a suretyship 
for a protected tenant ; a possible result being a dispute such 
as produced the much-discussed decision in Tayleur v. Wildin 
(1868), 3 Ex. 303. Incidentally, Mr. Megarry’s view of the 
true meaning of s. 11 of the Landlord and Tenant (Rent 
Control) Act, 1949, and the circumstances in which that 
section gives a tenant of furnished premises a right to apply 
for ‘“‘an extension’’ (pp. 373-4), is well reasoned and 
convincingly put. Those who avail themselves of this 
publication will have no difficulty in finding (with the 
assistance of its excellent index) what they may want; and 
in conclusion, lest the reference to weight made earlier should 
mislead, we would add that the increase in length, though 
appreciable, does not correspond thereto; apparently the 
shortage in the supply of paper has constrained the publishers 
to use a somewhat heavier variety. 





Mr. Maurice H. PuGu, solicitor, of Southampton, has been 
appointed Chairman of the Transport Users’ Consultative 
Committee for the south-eastern area. 


Alderman ArtTHUR CLARK, solicitor, of Reading, has been 
appointed chairman of the Health Committee of the Reading 


Town Council. 
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NOTES OF CASES 


COURT OF APPEAL 


WITNESS CALLED FROM PRISON : COUNSEL’S DUTY 
TO DISCLOSE 


Tombling v. Universal Bulb Co., Ltd. 


Somervell, Singleton and Denning, L.JJ. 
30th April, 1951 

Appeal from Stable, J. 

The defendant company applied for a new trial or leave to 
adduce fresh evidence on the ground that a witness called for the 
plaintiff at the trial of his action against them for breach of 
contract was brought from prison to give evidence, having been 
convicted of being drunk in charge of a motor vehicle, which facts 
were unknown to the trial judge or to the defendants or their 
counsel, as also was the fact that he was the subject of a diagnosis 
of general paralysis of the insane in its early stages. Counsel 
for the plaintiff began his examination of the witness by asking 
whether he lived at what was his home address. Cur. adv. vult. 

SOMERVELL, L.J., said that he was not satisfied that knowledge 
of the witness’s conviction would have led the trial judge to come 
to a different conclusion. All three lords justices in Braddock 
v. Tillotson’s Newspapers, Ltd. [1950] 1 K.B. 47; 93 Sot. J. 464, 
were agreed that fresh evidence could only be admitted where 
there was more than a reasonable probability that a different 
result would have been reached. It was sought to distinguish 
that case from the present on the ground that here there was 
something in the nature of an imposture or a trick which had 
misled the judge. Even assuming that, it remained necessary 
to establish that that was relevant to the question whether 
fresh evidence should be admitted as justifying an order for a new 
trial. The application failed on that point also. On the question 
whether the court should be aware in all cases that a witness 
came from prison, as it was when the escort was in uniform, 
he desired to express no opinion. He could see arguments on 
both sides. He thought, however, having had more time than 
counsel had had to consider what was the right course, that 
it would have been better if counsel had omitted to put the 
question as to the witness’s address, but he could not regard 
what had happened as a trick. . 

SINGLETON, L.J., said that he was quite sure that if a witness 
were brought from prison the court and the opposing party 
ought to know it. He believed that to have been, and to be, the 
practice ; and see “‘ The Ethics of Advocacy,”’ by Lord Macmillan, 
at p.17. Itseemed to him (his lordship) that counsel had thought 
only of his duty to his client to the exclusion of the duty which he 
owed to others, and, in particular, to the court. 

DENNING, L.J., having reviewed counsel’s duties in the conduct 
of a case, said that he saw nothing improper in the conduct of 
the case by the plaintiff’s counsel here; there was no duty on 
counsel to tell the judge that a witness came from prison to give 
evidence, any more than there was to tell him that the witness 
had had previous convictions. He was quite satisfied that counsel 
had not intended to mislead the court. 

Appeal dismissed. 

APPEARANCES: R. Elwes, K.C., and J. Hobson (Lee, Bolton and 
Lee, for Roythorne & Co., Spalding); W. A. Fearnley- 
Whittingstall, K.C., and Niall MacDermott (Gibson & Weldon, for 
W. F. Howard & Co., Spalding). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


STANDARD RENT: BURDEN OF PROOF 
Keane v. Clarke 


Evershed, M.R., Denning, L.J., and Roxburgh, J. 
24th May, 1951 


Appeal from Judge Done, sitting at Clerkenwell County Court. 


The plaintiff took a flat at a rent of 35s. a week, and occupied 
it for eleven months from November, 1949, to October, 1950. 
She subsequently brought an action against the defendant land- 
lord, claiming repayment of rent alleged to have been paid in 
excess of the standard rent during that period. The facts 
established by evidence were that on 27th May, 1944, the flat 
was let to one Woods, at 22s. 6d. a week; that Woods was 
succeeded as tenant by one Urry; that the plaintiff-tenant 
rented the same accommodation as had been let to Urry; and 
that, when the landlord acquired the premises, Urry was the 
tenant at 23s. 6d. a week, which included 1s. a week for rates. 


Accordingly the landlord’s charge of 35s. a week to the plaintiff- 
tenant was not based on any knowledge which the landlord had 
acquired about the previous history of the premises. They were 
new control premises falling under the Rent Restriction Act 
of 1939. Accordingly, by virtue of that Act their standard rent 
was the rent at which they were let on lst September, 1939; 
or, if they were not let on that date, the rent at which they were 
last let before that date ; or, if they were first let after that date, 
the rent at which they were first let. The county court judge 
held that the burden was on the tenant of proving that she had 
paid excess rent, and that, as she had only been able to prove a 
letting of the premises after lst September, 1939, thus failing to 
prove that they were let on or before that date, she had failed 
to call evidence on which the court could determine the standard 
rent, and so had failed to discharge the burden of proof. The 
tenant appealed. 

EVERSHED, M.R., said that the county court judge had imposed 
too heavy a burden of proof on the tenant. The only possible 
inferences to be drawn from the evidence were either that the 
letting to Woods should be treated as the first letting or that the 
rent being paid by Woods should be treated as the permissible, 
or standard, rent. In view of the evidence of the letting to 
Woods at 22s. 6d. a week, and of the evidence that that rent, 
plus 1s. for rates, was being paid until the plaintiff-tenant took 
the flat in 1949, the proper inference, notwithstanding the absence 
of evidence of any letting previous to Woods’ tenancy, was that 
the standard rent was 22s. 6d. a week, and the permissible rent 
should be treated as 23s. 6d. a week. Support for his view was 
to be found in Veale v. Cabezas [1921] W.N. 311, and Bolger v. 
Daly [1925] 2 I.R. 42, though neither case was binding on that 
court. 

DENNING, L.J., agreeing, said that the fact that it was a 
landlord’s duty under the Rent Restriction Acts to provide a 
rent-book, and state in it what the standard rent of the premises 
was, indicated that it was the landlord’s duty to ascertain the 
standard rent and communicate it to his tenant. On the informa- 
tion available to the landlord had he made inquiry when the 
plaintiff-tenant’s tenancy began, the only figure which he could 
properly have entered in the rent-book as the standard rent was 
22s. 6d. a week. 

APPEARANCES: B. Lewis (Vincent & Vincent); M. M. 
McKinnon (Craigen, Hicks & Co.). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


UNDERGROUND CABLE DAMAGED: ALLEGATION 
OF TRESPASS 


National Coal Board v. J. E. Evans & Co. (Cardiff), Ltd. 
Same v. Maberley Parker, Ltd. 
Cohen, Singleton and Morris, L.J J. 
13th June, 1951 

Appeals from Donovan, J. (sitting at Swansea Assizes). 

The plaintiffs, the National Coal Board, were the owners of a 
high-tension electric cable, carrying electricity at a pressure of 
33,000 volts, which had been installed by their predecessors in 
title. It ran at a depth of 3 feet underground through certain 
land at Treforest, Glamorganshire. In the autumn of 1948 
Glamorgan County Council employed the first defendants to 
carry out excavations on the land, and the first defendants 
contracted with the second defendants that they should do the 
work as sub-contractors. In the course of the work a mechanical 
excavator which the sub-contractors were using broke a concrete 
covering slab which protected the cable, and damaged the 
cable itself. The man supervising the work on behalf of the 
county council knew that the damage had been done, but, 
thinking that it was trivial, did not report it. In consequence, 
moisture percolated to the cable, a short-circuit resulted, and the 
electric supply to certain collieries was cut off. The plan which 
the county council issued to the contractors for the purposes of 
the work did not show the cable, and, although the land belonged 
to the council, they were not at the time aware that the cable 
was there. Neither the contractors nor the sub-contractors 
knew of its existence. Donovan, J., found that both defendants 
had been guilty of trespass, and gave judgment against them 
jointly and severally for £500. They appealed. 

COHEN, L.J., said that it was contended that, although no 
cable was shown on the plan supplied to the contractors, the 
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presence of pylons in the district ought to have put them on inquiry. 
As to that, there was an express finding by Donovan, J., that 
neither contractor had been guilty of negligence. The court 
would be reluctant to interfere with that finding, but he (the 
lord justice) entirely agreed with it. With regard to the claim 
in trespass, Donovan, J., had felt constrained by the old authori- 
ties to hold the contractors liable. The predecessors in title of the 
plaintiff board had placed the cable in the land of the county 
council without their knowledge or permission, and a clearer 
case could not be imagined of an accident happening entirely 
without any fault of the defendants. Holmes v. Mather (1875), 
L.R. 10 Ex. 261, and Stanley v. Powell [1891) 1 Q.B. 86, were 
not binding on that court, but he agreed with the principles there 
laid down. The claim in trespass could not succeed without 
proof of some wilful act or negligence on the part of the 
defendants. Here the damage was really attributable to the act 
of the predecessors in title of the board. The board themselves 
were trespassers in the land of the county council, and their 
claim must fail. 

SINGLETON and Morris, L.JJ., agreed. 

APPEARANCES: falph Sutton, WK.C., and Meurig Evans 
(Fortescue, Adshead & Co., for Richards © Guest, Cardiff) ; 
Ralph Sutton, K.C., and D. Pennant (Rhys, Roberts & Co., for 
C. J. Hardwicke & Co., Cardiff); H. V. Lloyd-Jones, K.C., and 
E. P. Wallis Jones (R. S. S. Al/en, Solicitor, National Coal Board). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


Appeals allowed. 


APPEAL FROM CHAMBERS: APPLICATION FOR 
HEARING IN CAMERA 


Bridgmont v. Associated Newspapers, Ltd., and Others 


Somervell, Denning and Hodson, L.J J. 
12th June, 1951 

Appeal from Slade, J. 

When the plaintiff’s appeal was called on, counsel for some of 
the defendants applied for an order that no report of the 
proceedings should be published in the Press before the trial of 
the action. He stated that the claim was based on four causes 
of action, one for alleged libel, and three others for alleged slander. 
An order had been made that the issues should be severed and 
the claim for alleged libel should be tried separately, and first. 
The subject-matter of the case had received publicity, and it was 
contended that if the interlocutory proceedings were reported, 
members of the jury at the trial would be sure to have matters 
already in their minds, which it was desired to prevent. 

SOMERVELL, L.J., the other members of the court agreeing, 
said that the general jurisdiction of the courts to order the 
hearing of cases in camera was very limited, and chis case did not 
come within the class of those in which that jurisdiction would 
be exercised. Moreover, there were no special circumstances 
which they thought would justify making the order applied for. 
Application refused. 

In the result the appeal was heard in open court, and allowed. 

APPEARANCES : Scott Cairns, K.C., and D. Lloyd (Lewis & Lewis 
and Gisborne & Co.); H.Milmo; John Thompson (Rubinstein, 
Nash & Co. ; Blount, Petre & Co.). 


{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 
ADMINISTRATION OF ESTATES: DOCUMENTS 
CLAIMED FROM BANK 
Tiger and Another v. Barclays Bank, Ltd. 


Finnemore, J. 8th June, 1951 

Action. 

The plaintiffs were the administrators of a deceased's estate. 
The defendants were named as the deceased’s executors in his 
will, dated 14th October, 1942, and codicil, and they later became 
administrators pendente lite. In November, 1948, an action 
which the plaintiffs brought in the Probate Division was adjourned 
for settlement; and on 11th November, 1949, terms of com- 
promise were agreed by the parties and put into writing. By 
that compromise the bank agreed to renounce probate of the 
will, which they did, and the plaintiffs were to apply for a grant 
of letters of administration with the will and codicil annexed. 
They were granted letters of administration on 26th January, 1950. 
The plaintiffs brought this action for delivery up by the bank 
to them of all documents in the bank’s possession or power 
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relating to the administration of the estate, a mandatory injunc- 
tion, and damages. They contended that it was an implied 
term of the compromise that the bank would hand over to them 
all the documents relating to the estate, and, further, that, quite 
apart from any such alleged term, the bank were not entitled 
to impose any conditions on their willingness to hand over the 
documents. The bank admitted that the plaintiffs had demanded 
the delivery up to them of all documents in their possession 
which related to the estate, but they alleged that they had at all 
times been ready and willing to deliver them against a formal 
release and discharge from all liability in respect of the estate, 
which release, they alleged, the plaintiffs had wrongly refused 
to give them. They contended that any implied term as to the 
delivery up of the documents was subject to their being given 
a formal release. 

FINNEMORE, J., said that, with regard to the implied term 
which had been alleged, one would plainly think that the plaintiffs, 
as it was their right and duty to administer the estate, would be 
entitled to the possession of those documents to enable them 
to do so properly. He had come to the conclusion that the 
compromise did not provide for the formal release of the bank on 
the handing over of the documents, and that the plaintiffs were 
entitled to possession of them without giving a release. It 
had been contended for the plaintiffs that the bank had no right 
to make as against the plaintiffs any terms for the delivery 
of the documents, as they (the bank) had renounced probate 
and the documents belonged to the present administrators, the 
plaintiffs. Reliance was placed on ss. 5 and 7 of the Administra- 
tion of Estates Act, 1925. The bank did not dispute the proposi- 
tion that, where a trustee handed over an estate to another 
trustee, he was not entitled to a formal release from that trustee, 
but they contended that, when a trust came to an end, the trustee 
could demand a formal release from the beneficiaries ; that was the 
position in the present case, as the trust under which the bank 
had acted had been brought to an end; that a new trust had been 
established by the compromise agreement ; and that therefore 
the bank were entitled to the formal release which they sought. 
He (his lordship) was not able to accept that argument. It 
could not possibly be said that, owing to the compromise, the 
trusts under the will had been brought to an end and new 
ones created. The plaintiffs were acting as administrators under 
the will, even though it was true that, by the terms of the com- 
promise, some of the provisions of the will had been modified. 
In the result both defences failed, and the plaintiffs were entitled 
to possession of the documents, and to 40s. nominal damages for 
breach of contract. Judgment for the plaintiffs. 

APPEARANCES: J. F. Platts-Mills (Howard, Kennedy, Genese 
and Co.); I. J. Lindner (Reed & Reed). 


[Reported by R. C. CatBurn, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
/ PRACTICE NOTE 
JUSTICES: ADULTERY: ISSUE TO BE FORMULATED 
Frampton y. Frampton 
30th April, 1951 


LorpD MERRIMAN, in giving judgment on an appeal from justices 
in a case in which the husband alleged that he had reasonable 
cause to believe that his wife had committed adultery, said that 
it had been laid down by the Divorce Divisional Court repeatedly 
that the moment an issue of adultery was raised—and the same 
applied mutatis mutandis to an issue of reasonable belief in 
adultery—the issue should be formulated. If a husband were 
resisting a charge before justices for desertion, cruelty, or as the 
case might be, on the ground that his wife had committed 
adultery, he ought to say so on paper and give particulars of the 
date when, and of the person with whom, the adultery was 
alleged to have been committed. Moreover, if the husband were 
alleging in the alternative that even if his wife did not commit 
adultery she did everything she could to persuade him that she 
had done so, he should say that in writing, too. But with 
regard to the direct issue of adultery, there had been no doubt 
whatever for many years about the duty of communicating 
the substance of the charge to the other side beforehand. That 
had not been done here, with the result that, whereas it had 
emerged that the real issue arose out of a point-blank confession 
of adultery by the wife, she was examined in chief on the whole 
of the matrimonial history without a single reference to the one 
topic that mattered. 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
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ECCLESIASTICAL COURT 


STATIONS OF THE CROSS: LEGALITY 


In re St. Peter, St. Helier, Morden 
In re St. Olave’s, Mitcham 


Chancellor E. Garth Moore 
20th April, 1951 

Petitions for faculties (unopposed). 

The first petition was for a faculty to hang a set of the fourteen 
Stations of the Cross in plaster relief in a chapel of ease. Ten 
of the Stations depicted incidents in Our Lord’s Passion recorded 
in the Gospels ; three represented Our Lord falling beneath the 
weight of the Cross ; and one the well known story of Our Lord’s 
encounter with St. Veronica. The Stations had already been 
temporarily placed without a faculty on window sills for the 
holding during Lent of the service known as Devotions. The 
second petition was for a faculty for the purpose of erecting in 
St. Olave’s, Mitcham, a set of Stations of the Cross depicting 
incidents similar to those of the first petition. 

The CHANCELLOR, having found that the desired ornaments 
were aesthetically satisfactory, said that the next question, 
whether Stations could lawfully be introduced into a church, 
was more difficult. Had he not been aware of the large body of 
opinion to the contrary, he would have had no doubt of the 
legality of, at any rate, the ten Gospel Stations. The object 
of such decorations was a two-fold one, namely, to give glory to 
God by beautifying His Houses, and as aids to devotion. There 
was, however, a formidable volume of decided cases of sucha 
nature as to cause the stock textbooks to state that Stations of 
the Cross were not lawful. The petitioners contended that 
that conclusion of the textbooks was wrong. ‘The Chancellor 
discussed Clifton v. Ridsdale (1876), 1 P.D. 316, In ve St. Mark’s, 
Marylebone Road {1898} P. 114, and Davey v. Hinde [1901] 


SURVEY OF 


HOUSE OF LORDS 
A. PrRoGREsS OF BILLS 
Read First Time :— 
Sheffield Extension Bill (H.C. | 
Telegraph Bill [H.C.] 


[13th June. 
{12th June. 
Kead Second Time :— 
Bournemouth and District Water Bill {| H.C. | 
Fireworks Bill [H.C.] 
Midwives Bill [H.L.] 
Midwives (Scotland) Bill [H.L.] 
National Insurance Bill [H.C.] 
Nurses (Scotland) Bill [H.L.] {12th June. 
Rivers (Prevention of Pollution) Bill [H.C.] {12th June. 
West Riding County Council (General Powers) Bill (H.C. | 
{13th June. 


[14th June. 
[14th June. 
{12th June. 
{12th June. 
[12th June. 


In Committee :— 


Common Informers Bill [H.C.] {12th June. 


B. DEBATES 


On the Report stage of the New Streets Bill, ViscountT 
BUCKMASTER Said it was onerous for a local authority to make 
up a stretch of private road, unless the private road adjoined a 
made-up or metalled street. He accordingly moved an amend- 
ment which enabled the local authority to exempt premises from 
cl. 1 of the Bill [Payments to be made by owners of new buildings 
in respect of street works, where the new road was not, and was 
not within a reasonable time, likely to be repairable by the 
inhabitants-at-large. Lorp Marry, for the Government, said 
he was delighted to accept the amendment. 

ViscOUNT SIMON moved an amendment designed to secure 
that instead of the interest on the money which the owner was 
required to deposit being reserved and piled up in the hands of 
the local authority, so that the owner did not receive it until the 
end of the work, he should get the interest currently. Lorp 
MARLEY said that the objections to this amendment were, firstly, 
that the local authorities were not bankers in the ordinary sense 
of the word and it would mean that they would have to send out 
cheques to a number of persons every six months, the cost of 
which work would go on the rates; secondly, the Bill had 
originally contained no provision for interest at all and the local 
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P. 95, and said that In ve Capel St. Mary, Suffolk {1927} P. 289 
was not, in his opinion, an authority for the proposition that 
Stations of the Cross were intrinsically illegal. He could find 
nothing in the authorities cited which bound him to hold that 
they were so and he would hold that they were, in themselves, 
not so. The third question was whether, if these Stations were 
introduced, they were likely to be put to improper uses, or whether 
there was any danger of their becoming the objects of super- 
stitious reverence. With regard to the ten Gospel Stations, 
after careful consideration of the two booklets used in the service 
performed before the Stations, he could find nothing to which 
the most censorious could take exception. There remained the 
question whether the devotions, unobnoxious in themselves, 
were to be viewed differently if they were performed either before 
a single Station or in sequence before each of the Stations in 
turn. But he had to interpret the unfortunate expression 
“superstitious reverence’ in the light of what Lord Penzance 
said in Clifton v. Ridsdale, 1 P.D., at p. 350. He (the Chancellor) 
was satisfied that, in the cases before him, the sole purpose for 
which the ten Gospel Stations were intended, and were likely 
to be used, was that of reminding observers of the events portrayed 
with the wholesome result of stimulating meditation on those 
events. He would therefore hold that there could be no valid 
objection to them. With regard to the four remaining Stations, 
it was a serious objection that they, being non-scriptural, and of 
doubtful historical foundation, were presented on terms of 
apparent equality with the ten Gospel Stations; and as conveying 
that they were the authoritative teaching of the church. This, 
on the authorities, was a matter for his discretion. In cach case 
a faculty would issue in full as prayed but only until further 
orders, in case conditions should change. Decrees accordingly. 

APPEARANCES: G. C. Hutchinson, K.C., and W. S. Wigglesworth, 
and Michael Chavasse (Trollope & Winckworth). 


{Reported by R. C. Catpurn, Esq., Barrister-at-Law. | 


THE WEEK 


authorities had during the committee stage in the House of 
Commons been persuaded, in return for other concessions, to 
agree to pay a rate of 3 per cent. interest, provided that it did 
not involve them in more than a book transaction, Again, the 
frontager could avoid the whole of this problem by providing a 
security, which would not bear interest, of course, instead of 
depositing money. Lorp Simon said that he was reminded of 
an occasion when Lord Halsbury was sitting on the Woolsack. 
Counsel advanced a great number of reasons, and eventually 
Lord Halsbury said: ‘“‘ Never mind about all those reasons : 
which is the best one?’’ Lord Marley had advanced many 
reasons, and in the absence of Lord Llewellyn, whose amendment 
he was proposing, he did not feel justified in insisting on the 
amendment. . 

Explaining the new definition of “ frontage ’’ contained in the 
Bill, Lorp MARLEy said that the provision had no counterpart 
in the previous legislation dealing with private street works, 
because in that legislation it had not been necessary to determine 
whether a building as distinct from other kinds of premises had 
a frontage on a street or the extent to which a private street 
was “built up.’ Hitherto all premises with frontages on a 
private street had been treated alike—that is, the owners of the 
premises, whether they had been built on or not, became liable 
for a proportionate part of the expense of making up the street 
when the local authority took it over. In the present Bill, 
however, the owners of premises which were to be built on had 
to make an advance payment before the building was begun, 
and it was therefore necessary to decide whether the building 
was eventually going to have a frontage on a private street. In 
most cases there was no question of the actual building abutting 
on the street, but the plot of land on which the building was to 
be erected—which would eventually be laid out as a garden or 
yard—would abut on the street. 

Again it was necessary to determine with some exactness 
for the purposes of cl. 1 (3) (f) and cl. 6 (3) (a) what length of 
frontage each building on a private street possessed, so that the 
question as to whether a street was “ built up” within the 
meaning of the Bill could be decided. So far as the ordinary type 
of case was concerned, i.e., a house with a small garden, it would 
be sufficient to say that the frontage of any land “ occupied 
with’ the building was to be treated as the frontage of the 
building, and to omit the words “‘ and for the purposes thereof.” 
The latter words were inserted in order to cover the case of 
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land which, although it was occupied by the same person as the 
occupier of the building, was not used for the same purposes 
as the house or other building was used. For example, a garden 
or a garage attached to a dwelling-house formed “ part of the 
residence,”’ and was used for residential purposes. On the other 
hand, agricultural land which formed part of a farm was not 
used for the residential purposes of the farmhouse. Again, if a 
man acquired a plot of building land and built a house for himself 
on one half of the land leaving the other plot vacant until he 
could find a buyer, the vacant plot, unless it was for the time 
being incorporated into his garden, would not be required for the 
purposes of his house, and therefore the frontage of that land 
would not be treated as part of the frontage of the building. 
[14th June. 


HOUSE OF COMMONS 
A. PRroGkEss OF BILLS 
Kead First Time :— 
Ministry of Materials Bill [H.C.] {15th June. 
To make provision for the appointment and functions of a 
Minister of Materials. 
Rural Water Supplies and Sewerage Bill [H.C.] [13th June. 
To increase to £45 million the limit of £15 million on the 
contributions out of moneys provided by Parliament which may 
be made under s. 1 of the Rural Water Supplies and Sewerage 
Act, 1944. 


Read Second Time :— 
Brighton Extension Bill [H.L. [11th June. 
Bristol Corporation Bill [H.L. [lith June. 
Lancashire County Council (General Powers) Bill [H.L. 
(14th June. 
London County Council (Crystal Palace) Bill [H.L.) 
{11th June. 
Ministry of Agriculture and Fisheries Provisional Orders 
(Suffolk) Bill [H.C.} [11th June. 


In Committee :— 


Finance Bill [H.C.] [14th June. 


B. DEBATES 


On the committee stage of the Finance Bill, Mr. MANNINGHAM- 
BuLLER, dealing with cl. 31 (Restriction on re-opening cases 
on the ground of legal mistake), said he was puzzled because, 
looking at estate duty, the clause seemed to do no more than 
set out what had been the law of the land not only with regard 
to income tax and sur-tax, but also for estate duty, for many 
years. Was it necessary to put the clause in because of some 
recent decision ? Mr. HyLtToNn-FosTer said that so far as he 
understood the position with regard to income tax it had always 
been the practice that the case could not be re-opened if the 
practice which had been followed was the practice generally 
prevailing at the time of the bargain between the Revenue and 
the subject. The clause seemed to do the opposite in relation to 
estate duty. 

Mr. David RENTON said that under the general law of England 
a mistake in the law did not, as a rule, offer a ground for relief 
when money had been paid under that mistake. In the Finance 
Act of 1894, however, there was an exception to that general 
rule. As he understood the clause under discussion, its effect 
was that that exception was being varied in a rather extra- 
ordinary way, as Mr. Hylton-Foster had pointed out. He also 
found it extraordinary for this further reason—it was to be the 
law in future that if there was a settlement of a claim, presumably 
cither by negotiation or by the Commissioners themselves, and 
there was a subsequent change in the law or in the interpretation 
of the law, the settlement should be of no effect whatsoever, 
even though a subsequent decision showed quite clearly what 
principles of law should be applied to the settlement in adjustment 
of the claim. This rather extraordinary position might thus 
be reached—when a claim had been made either by or against 
the Commissioners and had been settled on a Thursday of a 
particular week by the party to the dispute, that the next day 
there was a contrary decision, perhaps in the High Court on 
appeal from the Commission. Then under those circumstances 
that decision should be of no effect at all. In any event, who 
was to decide in interpreting the clause or in administering it, 
what was the generally adopted law on which the claim was 
settled or adjusted ? 
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Mr. Hiccs said that subs. (2) of the clause related to the 
transitional case which was on the files of Somerset House at 
this moment. There it was said that the clause should come into 
effect from 11th April, 1951, but not so as to affect any appeal 
to a court of law which was brought before that day under s. 10 
of the Finance Act, 1894. When was an appeal “ brought ? ”’ 
Was it when notice of appeal was given or was it when counsel 
got up to open the case? Again, it was said in the existing 
textbooks that where estate duty had been paid and a receipt 
given, that case might not be re-opened either way. The Treasury 
could not claim more duty if a subsequent decision showed that 
more duty could have been claimed at the time. The textbooks 
also said that, as things stood at the moment, if duty was agreed 
upon to be paid over a period by instalments, the matter might 
be reopened before the final instalment was known. Did the 
clause make any change in these arrangements ? Another point 
was this—what happened when people paid up under duress 
from Somerset House and it subsequently turned out that there 
had been a mistake? A question might arise, for instance, 
as to whether a person had died on active service or not. When 
the decision was made in such a case, duty should be repaid where 
appropriate. 

The ATTORNEY-GENERAL said that the clause was designed to 
create a degree of stability in an area where there had been 
uncertainty. The law concerning estate duty had evolved over 
a number of years, but one occasionally got a decision of the 
courts which seemed to alter the settled practice in regard to 
these matters and it was only when one looked at the thing 
from the common-sense point of view that there was a general 
acceptance in regard to the law in this class of case. Recently, 
there had been the case of Earl Fitzwilliam, a decision which 
overruled a view of the law which had held for nearly 44 years. 
When we got that state of affairs, an enormous amount of money 
changed hands over the years. Estates were settled and wound 
up and everyone concerned thought that the matter was finally 
disposed of. If a subsequent decision was given overruling 
that accepted state of the law a situation of great inconvenience 
might arise. The Finance Act, 1894, contained a provision in 
s. 24 (12) which, upon its true construction—which had now been 
decided as a result of advice given—-provided that even though 
a payment might have been made to the Estate Duty Office 
upon an accepted view of the law it could become repayable 
and could be reclaimed if, subsequently, it transpired from some 
later judicial decision that that later view of the law was wrong. 
The Earl Fitzwilliam case meant that the estates of deceased 
persons had claims for repayment and it equally meant that the 
Estate Duty Office had claims for further payment or for 
payments withheld upon an accepted view of the law. 

It was therefore thought that it would be in everyone’s interest 
if it was firmly laid down once and for all as a principle that, once 
it could be said that a state of law was accepted as settled and 
verified, if payments had been made either way—to the Estate 
Duty Office or the ther way—-and a claim had not been made by 
the Estate Duty Office in the belief that that was the correct law, 
that should be final and the situation should not be liable to be 
overturned in the event of its transpiring—perhaps 10, 25 or 
50 years hence—that the view of law was a wrong view of law. 
The clause provided that where there was a payment, in so far as 
it appeared that the payment and its acceptance were regarded 
as satisfying the claim of duty and regarded on a view of the law 
which at the time was generally received or adopted in practice, 
it should be determined for good and all upon that view and it 
should not make any difference if that settled view of law was 
subsequently overturned by a legal decision. 

Mr. ErRRoL moved an amendment to subs. (3), the enforcement 
section of ci. 32 (Restriction of certain transactions leading 
to avoidance of Income Tax or Profits Tax). The clause, as it 
stood, presumed the guilt of directors and put upon them the 
onus of establishing their innocence. The purpose of his 
amendment was simply to reverse the onus of proof, and to 
place upon the prosecution the onus of proving the guilt of 
directors, whereas, as the clause stood, directors were presumed 
guilty unless they could prove their innocence. If a body 
corporate were found guilty it was not possible to imprison it, and 
he suggested that the clause had been drafted and the onus of 
proof reversed in order to secure convictions and consequent 
prison sentences for directors. He submitted that it might well 
be that some perfectly innocent directors might well find the 
burden of proof too heavy for them to discharge. 

Referring to other statutes which had thus reversed the onus 
of proof, the Official Secrets Acts, the Dangerous Drugs Act, 
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the Theatrical Employers Registration Act, there was an over- 
whelming moral issue of public importance justifying the change. 
The Attorney-General had said it would be difficult for the 
prosecution to obtain evidence—it would be just as difficult 
for an innocent director to obtain the evidence to prove his 
innocence. His amendment would restore the onus of proof’to 
the prosecution. 

Sir HARTLEY SHAWCROss did not agree that in earlier statutes 
there had always been some “ overriding public interest.’”’ But 
in any case there was a pressing and urgent public interest which 
justified the placing of the onus of proof on directors. There 
was the threat of a very serious and continuing loss of revenue. 

Sir P. BENNEv?T said the clause had caused the greatest concern 
to directors of companies of the highest repute in the land because 
of the feeling of uncertainty surrounding it. The presence of a 
director at a board meeting did not mean that he understood 
all that was going on. He relied on the directors who specialised 
in the aspect concerned. He had known Ministers of the Crown 
who relied on experts and merely skimmed through papers, 
saying later, when action had been taken, “ I did not know you 
were doing that.’”’ It was a common habit among people who 
had to deal with a lot of paper. This habit might now result 
in two years’ imprisonment, a £10,000 fine, and three years’ 
loss of profits to the company. 

Mr. HouGutTon said that directors had company secretaries 
and legal advisers whose duty it was to draw the directors’ 
attention to matters which might quite inadvertently go wrong. 
It would be their duty, if the clause passed into law, to draw 
the directors’ attention to the four prohibitions in subs. (1). 
Subsection (2) (a) enabled a director to prove that an act was 
done without his consent or connivance, but the assumption 
was that he knew and was a party to what was being done. 
Paragraph (b) presumed that if he was a party to what had been 
done, he also knew that it was unlawful. He had always under- 
stood that it was a principle of British justice that ignorance 
of the law was no defence. We all had to rely on others for 
advice—for example, as to whether a building licence was needed 
or planning permission required for certain operations. 

Mr. BELL thought Mr. Houghton had misunderstood the effect 
of the clause. It was already common law that a man could not 
plead ignorance of the law. What the clause did was to say 
that if an act had been committed which “ results in or forms 
part of a series of acts which together amount tb or result in, 
or will amount to or result in,’’ the offence, then the accused 
person was presumed to have known about it and to have known 
that it formed part of a chain of other acts, the total of which 
would result in the commission of the offence. That was by no 
means the same thing as saying a man was presumed to know the 
law. 

Mr. ErRot said he hoped the Attorney-General, in view of 
what had been said, would review the clause. He then withdrew 
his amendment. [13th Tune. 


C. QUESTIONS 
DEFENDANTS (RETENTION IN CusTODY) 

The ATTORNEY-GENERAL stated that under s. 16 of the 
Summary Jurisdiction Act, 1848, as confirmed and extended by 
s. 25 of the Criminal Justice Act, 1948, a court of summary 
jurisdiction has power to remand a person in custody after 
conviction for the purpose of enabling inquiries to be made or of 
determining the most suitable method of dealing with the case. 
He agreed with Sir HerBERT WILLIAMS that a decision had 
recently been given in the High Court that it was improper to 
use a remand without bail as a form of punishment before a 
decision was announced. [11th June. 


LeGAL Alp AND ADVICE ACT 

The ATTORNEY-GENERAL stated that legal aid under the Act 
had been available since 2nd October, 1950, for proceedings 
starting in the Supreme Court. Since that date to 31st March, 
1951, 15,219 certificates had been issued, as well as 2,397 
emergency certificates, and approximately 9,000 poor persons 
cases under the old rules had been taken over by the new scheme 
in various stages of completion. To the same date, the total 
cost to the Legal Aid Fund, including preparatory work from 
Ist September, 1949, was £366,536, of which £172,612 came from 
public funds, and the remainder from contributions, costs 
recovered and damages charged to the fund. In so far as these 
figures related to the period 1st April, 1950, to 31st March, 1951, 
they were subject to audit. 
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Sir Hartley Shawcross said that in the seven-month period 
from 2nd October, 1950, to 30th April, 1951, The Law Society 
were prepared to grant civil aid certificates in 26,343 cases, but 
2,615 applicants did not accept the offer of a certificate. No 
information was available as to why these applicants refused the 
certificates, and while some might have done so because they 
were dissatisfied with the financial terms upon which a certificate 
would be issued, others no doubt had other reasons, for example, 
because they had settled their differences since applying for aid 
so that there was no longer any need for a certificate. 

11th June. 
LANDS TRIBUNAL (APPEALS) 

The ATTORNEY-GENERAL Said that a fee of £1 was payable to 
the Commissioners of Inland Revenue on an appeal to the Lands 
Tribunal in accordance with rules made by the Lord Chancellor 
under the provisions of s. 3 of the Lands Tribunal Act, 1949, in 
cases which, before the setting up of the Lands Tribunal, would 
have been referred to an official arbitrator, and was the same as 
the fee charged in those cases. On a rating appeal to the Lands 
Tribunal the fee payable on the notice of appeal was only 2s. 6d. 
(which was the same as the fee which was previously payable on 
a rating appeal to quarter sessions). [13th June. 


STATUTORY INSTRUMENTS 

Condensed Milk Order, 1951. (S.I. 1951 No, 1009.) 

Control of Goods (Import Certificates) Order, 1951. (S.I. 1951 
No. 1016.) 

Exchange Control (Import and Export) (No. 2) Order, 1951. 
(S.I. 1951 No. 995.) 

Fertilisers (Prices) Order, 1951. (S.I. 1951 No. 1017.) 

Foreign Service lees Regulations, 1951. (5.1. 1951 No. 1020.) 

Import Duties (Drawback) (No. 15) Order, 1951. (S.1. 1951 
No. 998.) 

Import Duties (Drawback) (No. 16) Order, 1951. (S.I. 1951 
No. 999.) 

Import Duties (Exemptions) (No. 8) Order, 1951. (S.I. 1951 
No. 1019.) 

Inland Post Amendment (No. 5) Warrant, 1951. (S.I. 1951 
No. 1028.) 

Isles of Scilly (National Health Service) Order, 1951. (S.I. 1951 
No. 1006.) 

Llanelly Corporation Water Order, 1951. (5.1. 1951 No. 1024.) 

London Traffic (Parking Places) Consolidation (Amendment) 
(No. 2) Regulations, 1951. (S.1. 1951 No. 1013.) 

Meat Products and Canned Meat (Amendment No. 2) Order, 1951. 
(S.I. 1951 No. 1029.) 

Money Order Amendment (No. 2) Warrant, 1951. (S.I. 1951 
No. 1027.) 

Drafi Monopolies and Restrictive Practices (Dental Goods) 
Order, 1951. 7 

Nationai Insurance (Classification) Amendment Regulations, 1951. 
(S.I. 1951 No. 993.) 

Pre-Packed Food (Weights and Measures : 
ment) Order, 1951. (S.I. 1951 No. 996.) 

Retention of Cables, Mains and Pipes Over and Under 
Highways (Nottinghamshire) (No. 2) Order, 1951. (S.L. 
1951 No. 983.) 

Retention of Pipe Under Highways (Hertfordshire) (No. 1) 
Order, 1951. (S.I. 1951 No. 987.) 
Retention of Pipes and Cabies Under and Over Highway 
(Southampton) (No. 2) Order, 1951. (S.I. 1951 No, 1012.) 
Sale of Strawberry Plants and Blackcurrant Bushes (Revocation) 
Order, 1951. (S.I. 1951 No. 1004.) 

Sanitary Officers (London) Regulations, 1951. (S.I. 1951 
No. 1021.) 

Sanitary Officers (Outside London) Regulations, 1951. 
No. 1022.) 

Seeds (Amendment) Regulations, 1951. (S.I. 1951 No. 1005.) 

Seeds (Scotland) Amendment Regulations, 1951. (S.I. 1951 
No. 1007 (S. 57).) 

Silk Duties (No. 1) Order, 1951. (S.I. 1951 No, 1018.) 

South Staffordshire Water (Churchill Pumping Station) Order, 
1951. (S.I. 1951 No. 1026.) 

Stopping up of Highways (Essex) (No. 3) Order, 1951. 
(S.I. 1951 No. 990.) 

Stopping up of Highways (Gloucestershire) (No. 4) Order, 1951. 
(S.I. 1951 No. 989.) 


Marking) (Amend 
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Stopping up of Highways (Middlesex) (No. 3) Order, 1951. 
(S.I. 1951 No. 1011.) 

Stopping up of Highways (Soke of Peterborough) (No. 2) Order, 
1951. (5.1. 1951 No. 1010.) 

Stopping up of Highways (West Riding of Yorkshire) (No. 5) 
Order, 1951. (S.1. 1951 No. 986.) 
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Sugar Industry (Provision for Research and Education in the 
Growing of Sugar Beet in Great Britain) Order, 1951. 
(S.I. 1951 No. 1000.) 

Utility Apparel (Infants’ and Girls’ Heavy Outerwear) (Manufac- 
ture and Supply) Order, 1951. (S.I. 1951 No. 984.) 

Utility Apparel (Infants’ and Girls’ Underwear and Nightwear) 
(Manufacture and Supply) Order, 1951. (S.I. 1951 No. 985.) 


POINTS IN PRACTICE 


uestions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 
pr 


any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. 


All questions must be typewritten (in duplicate), addressed 


to the Editorial Department, 88-90 Chancery Lane, W.C.2, and contain the name and address of the subscriber, and a stamped addressed envelope. 


Separation Order—Custopy oF CHILD—-HUSBAND’sS REFUSAL 


OF CONSENT TO EMIGRATION 

Q. We are concerned for a client who is proposing to emigrate 
to Australia. Some years ago our client obtained a separation 
order from her husband in the police courts and was awarded 
the custody of the child of the marriage, the husband to have 
reasonable access to the child. The husband has now refused 
to give his consent to the child being taken to Australia and 
we shall be glad to know if there is any way in which the difficulty 
can be Overcome. 

A. In so far as the consent of the father is required by the 
British or Australian governments before permission to leave 
or land is granted, the question of whether his consent can be 
dispensed with seems to be one for the departments concerned. 
It is not quite clear what order was made in the magistrates’ 
court, as such courts had no power to make provision as to access 
by the husband, when making a separation order, until the passing 
of the Married Women (Maintenance) Act, 1949. Either another 
order was made simultaneously unde1 the Guardianship of Infants 
Acts (where an access provision would be intyva vires) or the 
separation order contained an ultra vires access provision. It 
does not seem to matter much, in fact, since the court did indicate 
its wishes as to access. -A somewhat similar question was 
considered in the Justice of the Peace on 13th August, 1949, 
when it was suggested that the mother should apply to the same 
magistrates’ court to have her order varied by striking out the 
access provision (which there was intra vires). This seems a 
good course to follow if the wife has a sound case, for, should 
the husband subsequently take habeas corpus or other proceedings 
to restrain the child from leaving England, the High Court 
would attach considerable weight to the fact that magistrates 
had recently considered the whole matter and decided, in effect, 
that it was to the infant’s advantage to go with the mother. 
On the other hand, if her case is not very good and she makes 
no application to the magistrates, she is in peril (till her ship 
has sailed) of having a summons to revoke the custody order 
issued against her (with the possibility of a warrant if she fails 
to answer it) and of habeas corpus proceedings as well to restrain 
the child from leaving England till the summons is _ heard. 


Unless the husband is a man of bad character, the fact that 
the wife was intending to take the child out of England and 
was proposing to ignore the court’s directions as to access would 
probably tell against her. The editor of the Justice of the Peace 
called it a “‘ drastic measure ’’ to take a child out of England 
against the father’s wishes. It is pointless to advise on the 
“ legal rights ’’ of either father or mother ; every court is guided 
by considerations of the welfare of the child. 


Joint Tenants—EXECUTION OF CONVEYANCE AND MORTGAGE 
DEED WHERE ONE JOINT TENANT IN H.M. ForcES OVERSEAS 

O. Mr. and Mrs. J have recently contracted to purchase 
property as joint tenants. Mr. J is in the Royal Navy and has 
been drafted abroad. It is now desired that a conveyance be 
completed and a mortgage of the property arranged. It is 
believed that Mr. J is somewhere in the vicinity of Korea, and 
we do not consider it wise to send the original documents to him 
(the conveyance having already been executed by the vendor 
and the mortgage moneys having already been advanced in order 
that the vendor may be paid) in case they are lost or destroyed. 
In view of Green v. Whitehead (1930) 1 Ch. 38, is it possible for 
Mr. J to delegate his powers to his wife as his attorney to execute 
the conveyance on his behalf and to negotiate and execute the 
mortgage deed on his behalf? If so, what form should this 
power take ? 

A. The position appears to be that where two or more persons 
are legally and beneficially entitled as joint tenants they can 
together appoint an attorney to act for them: see Encyclopaedia 
of Forms and Precedents, 3rd. ed., vol. I, pp. 117, 226, where a 
form of such a power is given. The note to the form cites 
Green v. Whitehead [1930) 1 Ch. 38, and expresses a doubt as to 
whether the conveyance would not require execution by the 
owners personally. There is no suggestion that one joint tenant 
can appoint the other his attorney and in the absence of authority 
we would hesitate to advise such a course. Accordingly, we are 
of opinion that the only safe method is for Mr. J to execute a 
trustee power in favour of a third party in compliance with s. 25 
of the Law of Property Act, 1925. For forms, see loc. cit., 
pp. 116. 267. 
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NOTES AND NEWS 


Honours and Appointments 

Councillor G. S. Fiecp, solicitor, of Reading, has been elected 
chairman of the Reading Civil Defence Committee. 

Major J. G. A. Beckett, T.D., solicitor, of Ely, has been 
appointed second-in-command of the 629 (Cambridgeshire) Lt. 
A.A. Regt., R.A. (T.A.). 

Personal Notes 

Mr. J. Malcolm Lickfold, of Messrs. J. E. Lickfold & Sons, 
Woburn Square, W.C.1, has returned to practice following his 
recent illness. 

Mr. Roy Sifton Sidle, solicitor, of Colchester, was married on 
26th May to Miss Patricia Mary Cook of Colchester. 

In the Oltranza Cup speedboat race on Lake Garda, Italy, on 
10th June, Mr. Norman Buckley’s boat, Miss Windermere, was 
placed second with an average speed of 64 m.p.h. Mr. Buckley 
is a Manchester solicitor. 


Wills and Bequests 


Mr. A. C. Ponsford, solicitor, of Bromley, left £56,962 (£56,309 
net). 


SOCIETIES 


A preliminary meeting of the proposed UNION OF ARTICLED | 


CLERKS IN Lonpon will be held in The Law Society’s Court 
Room, 60 Carey Street, W.C.2, at 5.30 p.m. on Monday, 25th June. 
The objects of the proposed Union are stated to be to provide 
discussions, lectures and other meetings and to establish a centre 
where articled clerks can meet. If there is sufficient support at 
the preliminary meeting it is proposed to elect a committee to 
prepare a draft constitution and rules for the Union for con- 
sideration at a later meeting. All articled clerks are invited to 
attend the preliminary meeting. 
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